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STATEMENT OF THE CASE 
 

IQ accRUdaQce ZiWh MiQQ. SWaW. 116D.04, SXbd. 10, Rf Whe MiQQeVRWa 

EQYiURQmeQWal PRlic\ AcW (MEPA), RelaWRUV Veek UeYeUVal Rf Whe DeSaUWmeQW Rf NaWXUal 

ReVRXUceV¶ (DNR) JXQe 18, 2020, NegaWiYe DeclaUaWiRQ RQ Whe Qeed fRU aQ EQYiURQmeQWal 

ImSacW SWaWemeQW (EIS) fRU Whe SURSRVed 303-acUe NRlWe Famil\ IUUigaWiRQ SURjecW 

(PURjecW).  

The SURSRVed PURjecW iV SaUW Rf a 7,000-acUe RDO ShaVed e[SaQViRQ acWiRQ aQd 

UeSUeVeQWV Whe Qe[W fURQWieU Rf iUUigaWed agUicXlWXUe iQ a highl\ YXlQeUable UegiRQ ZiWh 

VeYeUe, ZideVSUead QiWUaWe cRQWamiQaWiRQ Rf SUiYaWe ZellV aQd e[WUeme QiWUaWe 

cRQWamiQaWiRQ Rf gURXQdZaWeU-fed UiYeU V\VWemV. DeVSiWe Zell-dRcXmeQWed QiWUaWe 

cRQWamiQaWiRQ fURm iUUigaWed agUicXlWXUe WR Whe QRUWh aQd VRXWh, Whe PURjecW SURSRVeU 

ZRXld aSSl\ maVViYe TXaQWiWieV Rf QiWUaWe feUWili]eU WR leak\ VRilV RYeUla\iQg VhallRZ 

gURXQdZaWeU. IQ addiWiRQ, Whe PURjecW Zill likel\ XVe fUeTXeQW cURS dXVWiQg RU chemigaWiRQ 

SeVWicide aSSlicaWiRQ meWhRdV, SURQe WR chemical dUifW, RQ fieldV immediaWel\ abXWWiQg 

SUiYaWe UeVideQceV, aQ RUgaQic faUm aQd SXblic ZaWeUbRdieV.  

CRQceUQed ZiWh SRWeQWial VigQificaQW eQYiURQmeQWal effecWV fURm Whe PURjecW aQd 

Whe laUgeU RDO RSeUaWiRQ fURm Zhich iW VSaZQed, RelaWRUV VXbmiWWed a ciWi]eQ¶V SeWiWiRQ 

fRU aQ EQYiURQmeQWal AVVeVVmeQW WRUkVheeW (EAW), Zhich Whe EQYiURQmeQWal QXaliW\ 

BRaUd (EQB) aVVigQed WR DNR. DXUiQg Whe EAW cRmmeQW SeUiRd RelaWRUV cRmmeQWed 

RQ Whe fRllRZiQg SRWeQWiall\ VigQificaQW eQYiURQmeQW effecWV, LQWeU aOLa:  

- WaWeU TXaQWiW\ aQd TXaliW\ imSacWV WR VXUURXQdiQg ZeWlaQdV aQd Whe Rede\e RiYeU 
- WaWeU TXaQWiW\ aQd TXaliW\ imSacWV WR VXUURXQdiQg UeVideQWial ZellV aQd healWh 

effecWV  
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- PeVWicide dUifW imSacWV WR UeVideQceV aQd healWh effecWV  
- PeVWicide dUifW imSacWV WR ZaWeU UeVRXUceV aQd SRlliQaWRUV 

 
RelaWRUV cRmmeQWed fXUWheU WhaW MEPA maQdaWeV UeYieZ Rf Whe PURjecW aV a 

ShaVed acWiRQ.  

OQ JXQe 18, 2020, DNR iVVXed iWV NegaWiYe DeclaUaWiRQ. RelaWRUV bUiQg WhiV aSSeal 

XQdeU MiQQ. SWaW. 116D.04, SXbd. 10 (2019).  

MEPA UeTXiUeV ShaVed acWiRQV WR be cRQVideUed iQ WRWal ZheQ SUeSaUiQg aQ EAW. 

MiQQ. R. 4410.1000, SXbS. 4 (2018). IQ WhiV caVe, DNR failed WR eYalXaWe Whe PURjecW aV a 

ShaVed acWiRQ aQd made a deciViRQ WR VeSaUaWe Whe PURjecW fURm RDO¶V 7,000-acUe ShaVed 

e[SaQViRQ acWiRQ, Zhich ZaV XQVXSSRUWed b\ VXbVWaQWial eYideQce, aUbiWUaU\ aQd 

caSUiciRXV aQd aQ eUURU Rf laZ. 

MEPA alVR UeTXiUeV UeYieZiQg bRdieV WR UeVSRQd VSecificall\ WR VXbVWaQWiYe EAW 

cRmmeQWV aQd RUdeU aQ EIS if a SURjecW haV Whe SRWeQWial fRU VigQificaQW eQYiURQmeQWal 

effecWV. MiQQ. SWaW. 116D.04, SXbd. 2a (2018); Vee aOVR MiQQ.R. 4410.1700, SXbS. 1, 4 

(2018). HeUe, DNR eUUed aV a maWWeU Rf laZ iQ ZhRll\ failiQg WR UeVSRQd WR Whe e[SeUW 

UeSRUW Rf DU. GeRUge KUafW, VXbmiWWed aV SaUW Rf RelaWRU EWG¶V cRmmeQW, Zhich VhRZed 

likel\ QiWUaWe gURXQdZaWeU cRQWamiQaWiRQ dRXbOe WR TXadUXSOe Whe Safe DUiQkiQg WaWeU 

AcW limiW beQeaWh Whe PURjecW ViWe. DNR fXUWheU aUbiWUaUil\ aQd caSUiciRXVl\ diVmiVVed, 

diVmiVVed ZiWhRXW VXbVWaQWial eYideQce RU eUUed aV a maWWeU Rf laZ iQ diVmiVViQg RelaWRUV¶ 

cRmmeQWV UegaUdiQg SRWeQWiall\ VigQificaQW lRcal ZaWeU TXaliW\ aQd TXaQWiW\ aQd SeVWicide 

dUifW effecWV. 
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RelaWRUV UeTXeVW Whe CRXUW Rf ASSealV UeYeUVe Whe NegaWiYe DeclaUaWiRQ aQd RUdeU 

DNR WR cRmSleWe aQ EIS fRU Whe eQWiUe 7,000-acUe ShaVed acWiRQ. IQ Whe alWeUQaWiYe, 

RelaWRUV UeTXeVW Whe CRXUW RUdeU DNR WR cRmSleWe aQ EAW fRU Whe 7,000-acUe ShaVed 

acWiRQ RU aQ EIS fRU Whe 303-acUe PURjecW. RelaWRUV fXUWheU UeTXeVW WhaW Whe CRXUW RUdeU 

DNR WR UeVciQd iUUigaWiRQ SeUmiWV WhaW Whe ageQc\ iVVXed befRUe cRmSleWiQg UeTXiUed 

eQYiURQmeQWal UeYieZ. 

FACTUAL BACKGROUND 

 The facWXal backgURXQd RQ WhiV aSSeal iV VeW fRUWh iQ Whe admiQiVWUaWiYe UecRUd.1 

A.  Parties 

1. Relators 

i. To[ic Taters. TR[ic TaWeUV UeSUeVeQWV cRmmXQiW\ membeUV iQ Whe 

PiQelaQd SaQdV UegiRQ ZhR aUe diUecWl\ imSacWed b\ e[SaQdiQg 

iUUigaWed agUicXlWXUe.IW iV a mXlWi-geQeUaWiRQal UXUal cRmmXQiW\ 

RUgaQi]aWiRQ Rf NaWiYe aQd QRQ-NaWiYe membeUV fighWiQg fRU 

eQYiURQmeQWal aQd VRcial jXVWice QRZ aQd fRU fXWXUe geQeUaWiRQV.  

ii. Minnesota Well OZners Organi]ation (MNWOO). MNWOO 

SURYideV  edXcaWiRQ, WechQical, legal aQd adYRcac\ VeUYiceV WR SUiYaWe 

Zell RZQeUV iQ MiQQeVRWa. MNWOO¶V membeUV iQclXde UeVideQWV Rf 

Whe PiQelaQd SaQdV UegiRQ. 
                                                      
1RelaWRUV maiQWaiQ WhaW Whe leQgWh Rf Whe UecRUd²aSSUR[imaWel\ 12,000 SageV²UeflecWV 
SRRU UecRUd maQagemeQW UaWheU WhaQ a Zell-UeaVRQed aVVeVVmeQW. AfWeU iQiWiall\ 
SURdXciQg iWV admiQiVWUaWiYe UecRUd, aW Whe iQViVWeQce Rf RelaWRUV, DNR WZice 
VXSSlemeQWed Whe UecRUd ZiWh mRUe WhaQ 1,600 addiWiRQal SageV Rf dRcXmeQWV WhaW Whe 
ageQc\ ³accideQWall\ RmiWWed.´ The UecRUd alVR iQclXdeV WhRXVaQdV Rf UedXQdaQW SageV.  
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iii. The Northern Water Alliance (NWA). The NRUWheUQ WaWeU 

AlliaQce iV aQ alliaQce Rf RUgaQi]aWiRQV aQd iQdiYidXalV fRcXVed RQ 

SURWecWiQg QRUWheUQ MiQQeVRWa¶V ZaWeU UeVRXUceV. NWA membeUV 

iQclXde UeVideQWV aQd QeighbRUV affecWed b\ e[SaQdiQg iUUigaWed 

faUmiQg RSeUaWiRQV iQ Whe PiQelaQd SaQdV.  

iY. The EnYironmental Working Group (EWG). EWG iV a QaWiRQal 

SXblic healWh aQd eQYiURQmeQWal RUgaQi]aWiRQ cRmmiWWed WR helSiQg 

SeRSle lead healWhieU liYeV iQ a healWhieU eQYiURQmeQW. EWG¶V 

VXSSRUWeUV liYe, ZRUk aQd UecUeaWe WhURXghRXW MiQQeVRWa, iQclXdiQg 

iQ Whe PiQelaQd SaQdV UegiRQ.  

Y. Organic Farmer, Kath\ Connell. KaWh\ CRQQell XVed RUgaQic 

SUacWiceV WR gURZ fRRd fRU lRcal maUkeWV RQ a 6.5-acUe faUm diUecWl\ 

adjaceQW WR Whe SURSRVed PURjecW fRU RYeU WhiUW\ \eaUV (Vee FigXUe 7). 

MV. CRQQell haV alVR SURYided RUgaQic VeedV WR RWheU faUmeUV aQd 

RffeUed claVVeV.The RUgaQic faUm, Zhich iV lRcaWed aW 18298 270Wh 

SWUeeW iQ Sebeka, MN 56477 iV ideQWified aQd VeaUchable iQ 

MiQQeVRWa¶V VSecialW\ cURS UegiVWU\, hWWSV://mQ.dUifWZaWch.RUg/maS. 

2. Respondent. Minnesota Department of Natural Resources (DNR). DNR 

iV aQ ageQc\ Rf Whe VWaWe cUeaWed XQdeU MiQQ. SWaW. 84 eW. VeT., ZiWh a 

miVViRQ WR cRQVeUYe aQd maQage Whe VWaWe¶V QaWXUal UeVRXUceV. 

B. The Project  
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1. RDO¶s Irrigated Potato Operations in the Pineland Sands: 
EnYironmental and Economic Effects 
 

RDO iV Whe laUgeVW SRWaWR cRmSaQ\ iQ Whe ZRUld. AR 484 aW 2. FRU QeaUl\ 50 \eaUV, 

Whe cRmSaQ\ haV beeQ e[SaQdiQg iUUigaWed SRWaWR faUmiQg iQ Whe PiQelaQd SaQdV UegiRQ. 

AR 484 aW 2, Q. 5. IQ Whe QiQeWieV, RDO VSeQW $25 milliRQ WR dRXble SURdXcWiRQ caSaciW\ 

aW iWV PaUk RaSidV SRWaWR SURceVViQg faciliW\. AR 484 aW 2, 9. AV Rf 2016, DNR 

ackQRZledged WhaW RDO had 168 iUUigaWiRQ SeUmiWV fRUmall\ UegiVWeUed WR Whe cRmSaQ\ 

aQd aW leaVW aQ addiWiRQal 40 iUUigaWiRQ SeUmiWV kQRZQ WR be cRQQecWed WR Whe cRmSaQ\ 

WhURXgh leaVeV aQd RWheU agUeemeQWV. AR 484 aW 3, Q. 8, 25. IQ 2018, DNR QRWed WhaW 

RDO¶V SeUmiWV cRYeU ³almRVW half Rf Whe WRWal gURXQdZaWeU aSSURSUiaWiRQ YRlXme fURm 

Whe PiQelaQd SaQdV aTXifeU.´ AR 62 aW DNR00996. 

[ThiV SaUW iQWeQWiRQall\ blaQk.] 
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Figure 1: EWG MaS ShRZiQg CXUUeQWl\ KQRZQ E[WeQW Rf RDO IUUigaWiRQ WellV iQ Whe 
PiQelaQd SaQdV aQd DiUecWl\ AdjaceQW AUea. AR 484 aW 25. 

RDO¶V e[SaQViRQ haV lefW deYaVWaWed SUiYaWe ZellV, fRUeVWV aQd UiYeUV iQ iWV Zake. 

AR 484 aW 12, 28; AR 349 aW DNR06253, DNR06256, DNR06259, DNR06268. 

[ThiV SaUW iQWeQWiRQall\ blaQk.] 

 



ϳ 
 

 

Figure 2: EWG MaS Rf PiQelaQd SaQdV aQd AdjaceQW AUea ShRZiQg KQRZQ RDO 
IUUigaWiRQ WellV iQ TRZQVhiSV ZiWh PUiYaWeDUiQkiQg WaWeU WellV ThaW E[ceed Whe Safe 
DUiQkiQg WaWeU AcW LimiW Rf 10 mg/L NiWUaWe. AR 484 aW 28. 
 

[ThiV SaUW iQWeQWiRQall\ blaQk.] 
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Figure 3:DNR MaS ShRZiQg CXmXlaWiYe DefRUeVWaWiRQ EffecWV AVVRciaWed ZiWh 
IUUigaWiRQ WellV ShRZQ iQ FigXUe 1 aQd VhRZiQg RDO¶V DRZQVi]ed (18-SeUmiW) 
IUUigaWiRQ ASSlicaWiRQ Package FURm 2015. AR 257. 
 

The gURXQdZaWeU-fed SWUaighW RiYeU iV QRZ cRQWamiQaWed ZiWh QiWUaWe aW leYelV 100 

WimeV higheU WhaQ VWUeamV iQ aUeaV ZiWh iQWacW fRUeVW cRYeU. AR 349 aW 7. AddiWiRQall\, 

cRmmXQiWieV haYe iQcXUUed VXbVWaQWial ecRQRmic haUdVhiS iQ addUeVViQg QiWUaWe 

cRQWamiQaWiRQ aVVRciaWed ZiWh iQcUeaVed iUUigaWed faUmiQg iQ Whe PiQelaQd SaQdV. AR 484 

aW 3-4 Q. 10-11. 
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2. RDO¶s EnYironmental ReYieZ EYasion 
 

RDO leaVeV RU VZaSV faUmlaQd WR aYRid eQYiURQmeQWal UeYieZ. AR 484 aW 2, Q. 7. 

DNR haV adYiVed aQd aided Whe cRmSaQ\ iQ dRiQg VR. AR 375, AWWachmeQW E, 3-4. RDO 

haV a Zell-dRcXmeQWed WUack UecRUd: 

x IQ Whe eaUl\ 90V, RDO lied WR Whe MiQQeVRWa EQYiURQmeQWal QXaliW\ BRaUd ZheQ iW 
WUied WR cRQdXcW eQYiURQmeQWal UeYieZ Rf Whe PaUk RaSidV SRWaWR SURceVViQg SlaQW 
aQd aVVRciaWed iUUigaWed SRWaWR faUmiQg e[SaQViRQV. AR 484 2-3, Q. 8; 6-17. 

x IQ 1995, WR aYRid eQYiURQmeQWal UeYieZ, RDO caQcelled RQe Rf iWV fiUVW leaVed 97-
acUe iUUigaWiRQ SURjecWV afWeU Whe MiQQeVRWa CRXUW Rf ASSealV RUdeUed aQ EIS. Id. 

x IQ 2012, RDO VWUXck a deal ZiWh DNR WR SaUWiciSaWe iQ Whe B\URQ TRZQVhiS 
NiWUaWe SWXd\ aQd eYaded eQYiURQmeQWal UeYieZ fRU VeYeQ iUUigaWiRQ SeUmiWV WR 
iUUigaWe 1,459 acUeV RQ iWV WiQQemXcca FaUm ViWe. Id. 

x IQ 2015, RDO WemSRUaUil\ VWUXck a VecRQd deal ZiWh DNR, ShaVed iWV SeUmiW 
aSSlicaWiRQV aQd VideVWeSSed eQYiURQmeQWal UeYieZ Rf 21 iUUigaWiRQ SeUmiW aQd 33 
SUelimiQaU\ Zell aVVeVVmeQW aSSlicaWiRQV WR cRQYeUW 7,000 acUeV Rf SiQe fRUeVW WR 
iUUigaWed faUmlaQd. Id. 

x IQ 2018, RDO VXbmiWWed a UeTXeVW fRU WhUee QeZ iUUigaWiRQ SeUmiWV aQd fRXU SeUmiW 
e[SaQViRQV bXW SXlled all WhUee QeZ SeUmiW aSSlicaWiRQV afWeU UeceiYiQg QRWice WhaW 
DNR iQWeQded WR cRQdXcW eQYiURQmeQWal UeYieZ. Id. 

 
3. RDO¶s Deal With Project Proposer Tim Nolte to Continue 

Implementation of RDO¶s 2015 Phased E[pansion Action 
 

IQ QegRWiaWiRQV ZiWh DNR iQ 2015, RDO agUeed WR WePSRUaULO\ Vcale back iWV 

SeUmiW aSSlicaWiRQV fURm 54 WR 2 aQd WePSRUaULO\ VXSSRUW a UegiRQal VWXd\. AR 484 aW 13-

15. IQ e[chaQge, DNR did QRW UeTXiUe eQYiURQmeQWal UeYieZ. AR 484 aW 13-15; AR 82. 

AfWeU RDO VWUXck iWV deal ZiWh DNR, RQ Ma\ 1, 2017, Whe cRmSaQ\ eQWeUed iQWR a 

³cRQWUacW fRU deed´aUUaQgemeQW ZiWh Tim NRlWe, liVWed aV SURSRVeU RQ Whe PURjecW¶V EAW. 

AR 203 aW � 21 (e); AR 484 aW 3, Q. 9. RDO agUeed WR ³Vell´ Whe PURjecW ViWe, iQclXdiQg Whe 

SUeYiRXVl\ cleaUed laQd aQd dUilled iUUigaWiRQ ZellV, WR NRlWe fRU $1.13 milliRQ RQ 

cRQdiWiRQ WhaW NRlWe UeVXbmiW WhUee Rf RDO¶V 2015 aSSlicaWiRQV aQd leaVe Whe laQd back 
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WR RDO fRU SRWaWR faUmiQg. AR 203 aW � 21 (e); AR 484 aW 3, Q. 9. IQ 2017, aV diUecWed b\ 

RDO, aQd Zhile RDO VWill legall\ RZQed Whe SURSeUW\, NRlWe UeVXbmiWWed RDO¶V 2015 

aSSlicaWiRQV. AR 203; 206; 210; 212; 798; 804; 811. 

4. DNR¶s AbbreYiated InYestigation of Project Proposer-RDO 
Relationship 
 

PUiRU WR aQd dXUiQg eQYiURQmeQWal UeYieZ, DNR bUiefl\ iQYeVWigaWed NRlWe¶V legal 

SURSeUW\ iQWeUeVW. IQ DecembeU 2018, DNR dUafWed a leWWeU WR MU. NRlWe QRWiQg VigQificaQW 

SURblemV UegaUdiQg SURSeUW\ RZQeUVhiS iQclXdiQg SURSeUW\ Wa[ Sa\meQWV, UecRUdiQg 

iVVXeV, aQd a lackiQg UecRUdable iQWeUeVW iQ SURSeUW\. AR 206. SimilaUl\, RQ Ma\ 23, 2019, 

DNR¶V geQeUal cRXQVel, SheUU\ EQ]leU, UeVSRQded WR aQ email fURm RDO¶V RXWVide 

cRXQVel RQ Zhich RDO¶V iQ-hRXVe cRXQVel had beeQ cRSied. EQ]leU UeiWeUaWed SURSeUW\ 

RZQeUVhiS cRQceUQV aQd VWaWed WhaW DNR aZaiWed a ViWe-VSecific QiWUaWe maQagemeQW SlaQ. 

She alVR VWaWed WhaW aV laWe aV ASUil 11, 2019, NRlWe had WRld DNR RfficialV WhaW he 

SlaQQed WR leaVe Whe PURjecW ViWe WR RDO fRU iUUigaWed SRWaWR SURdXcWiRQ. AR 204; 210. 

5. Current RDO-Project Proposer Relationship 

Amid VcUXWiQ\, RDO aQd NRlWe UemRYed Whe SRWaWR leaVe SURYiViRQ iQ WheiU 

³cRQWUacW fRU deed´ aQd NRlWe WRld DNR he ZRXld bX\ Whe SURSeUW\ ³RXWUighW´. AR 208; 

AR 484 aW 3, Q. 9; AR 209. 

IQ cRQWUaVW WR hiV UeSeaWed SUeYiRXV VWaWemeQWV WR DNR, NRlWe cXUUeQWl\ maiQWaiQV 

WhaW he haV QR agUeemeQW WR Vell SRWaWReV RU UeQW laQd WR RDO fRU SRWaWR SURdXcWiRQ. AR 

711 aW 18; AR 210 aW 2; AR 629 aW DNRAMEND20224, cmW 87a. HRZeYeU, Whe deed 

NRlWe SURYided DNR aV SURRf Rf RXWUighW RZQeUVhiS iV VWamSed ³ReWXUQed WR R.D. OffXWW 
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FaUmV´ aQd NRlWe alVR VWaWed, iQ UeVSRQVe WR ageQc\ iQTXiU\ UegaUdiQg hiV UelaWiRQVhiS 

ZiWh RDO, WhaW ZhaW he dReV RQ hiV faUm iV ³QRQe Rf aQ\RQe¶V bXViQeVV.´ AR 666.   

The UecRUd alVR UeflecWV VigQificaQW ecRQRmic SUeVVXUe WR ZRUk ZiWh RDO. 

AccRUdiQg WR DNR, SRWaWReV aUe YalXed aW $4,000 SeU acUe, makiQg Whem 8 WimeV mRUe 

SURfiWable WhaQ cRUQ ($524 SeU acUe), 14 WimeV mRUe SURfiWable WhaQ ZheaW ($292 SeU acUe) 

aQd 9 WimeV mRUe SURfiWable WhaQ VR\beaQV ($428 SeU acUe). AR 432 aW DNR08074. 

6. DNR¶s Rolling ApproYal of Additional Related Segments of RDO¶s 
2015 Phased E[pansion Action 

 
SiQce iWV iQiWial aSSURYalV iQ 2015, DNR haV iVVXed RDO fiYe addiWiRQal SeUmiWV 

aQd allRZed RQe SeUmiW ameQdmeQW. AR 64. MRUeRYeU, ViQce 2014, DNR haV aSSURYed 

108 RDO SeUmiW acWiRQV iQ WRWal. AR 90. 

[ThiV SaUW iQWeQWiRQall\ blaQk.] 
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Figure 4: DNR MaS FURm 2018 ShRZiQg RDO 2015 IUUigaWiRQ ASSlicaWiRQ Package (54 
ASSlicaWiRQV EQcRmSaVViQg 7,000 AcUeV Rf DefRUeVWaWiRQ) aQd NeZ PeUmiWV ASSURYed 
WiWhRXW EQYiURQmeQWal ReYieZ SiQce DNR ReVciQded iWV 2015 EAW OUdeU fRU RDO¶V 
PURSRVed E[SaQViRQ. AR 250. 
 

DNR QRWed iQ 2018:  

AfWeU Whe iQiWial diVcUeWiRQaU\ EAW RUdeUV iQ 2015, RDO UedXced Whe Vi]e 
Rf iWV SURSRVed cRQYeUViRQ aQd ZaWeU aSSURSUiaWiRQ WR aYRid beiQg VXbjecW 
WR aQ EAW. SiQce WhRVe RUdeUV ZeUe YacaWed, RDO¶V cRQYeUViRQV aQd 
UeTXeVWV fRU ZaWeU aSSURSUiaWiRQV haYe cRQWiQXed iQ mXch VmalleU QXmbeUV 
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aQd RYeU a laUgeU Wime VSaQ. The eQYiURQmeQWal cRQceUQV WhaW led WR Whe 
iQiWial EAW RUdeUV haYe QRW beeQ addUeVVed. While Whe QXmbeU aQd Sace Rf 
cRQYeUViRQV aQd QeZ ZaWeU aSSURSUiaWiRQV haYe beeQ UedXced, e[WeQded 
RYeU a lRQgeU SeUiRd Rf Wime, WheVe chaQgeV cRXld eYeQWXall\ UeVXlW iQ Whe 
Vame eQYiURQmeQWal effecWV aV Whe iQiWial 2015 RDO SURjecW ZRXld haYe 
SURdXced.  AR 62.  

 
SeYeUal DNR memRV fURm 2018 alVR iQdicaWe DNR¶V deViUe WR QRW fRcXV 

eQYiURQmeQWal UeYieZ RQ RDO. AR 103; 105-109.  

C. The 303-acre Nolte Project Site  
 

1. Surrounding Water Resources and Residential Wells  
 

The PURjecW iQclXdeV 3 Rf RDO¶V 54 SUeYiRXVl\ VXbmiWWed iUUigaWiRQ aSSlicaWiRQV 

aQd eQWailV cRQYeUViRQ Rf 303 acUeV Rf fRUmeUl\ fRUeVWed laQd WR iUUigaWed cURS SURdXcWiRQ. 

AR 374 aW 3; AR 489. The Rede\e RiYeU SXblic ZaWeUcRXUVe aQd hXQdUedV Rf acUeV Rf 

ZeWlaQdV eQciUcle Whe PURjecW ViWe (See FigXUe 5). AR 374. 

 
Figure 5: MaS ShRZiQg 225 AcUeV Rf WeWlaQdV, IQclXdiQg PXblic WaWeU WeWlaQdV aQd 
WeWlaQd CRQVeUYaWiRQ AcW WeWlaQdV, aQd Rede\e RiYeU PXblic WaWeUcRXUVe AdjaceQW WR 
aQd WiWhiQ a QXaUWeU Mile Rf PURjecW SiWe IUUigaWiRQ AUeaV. AR 374 aW 7. 
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The WhUee PURjecW iUUigaWiRQ ZellV Zill be SeUmiWWed WR SXmS XS WR aSSUR[imaWel\ 

100 milliRQ gallRQV SeU \eaU fURm WZR leak\ aTXifeUV. AR 753 aW 3. IQ VRme SlaceV, Whe 

leak\ aTXifeUV aUe diUecWl\ cRQQecWed WR Whe VhallRZ dUiQkiQg ZaWeU aTXifeU. AR 753 aW 1. 

The VhallRZ dUiQkiQg ZaWeU aTXifeU iQ WXUQ feedV Whe Rede\e RiYeU aQd aUea ZeWlaQdV aQd 

SURYideV ZaWeU fRU lRcal UeVideQWial ZellV. AR 753 aW 7.  

 

Figure 6: MaS ShRZiQg High DeQViW\ Rf ReVideQWial WellV WiWhiQ OQe Mile Rf PURjecW 
IUUigaWiRQ SiWeV. The 23 WellV NRW iQ Whe MiQQeVRWa Well IQde[ ReTXiUe AddiWiRQal 
EYalXaWiRQ Rf Well LRcaWiRQ, DeSWh aQd Age WR AVVeVV RiVk fURm Whe PURjecW. AR 374 aW 
22. 
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The PURjecW Zill likel\ XVe cURS dXVWiQg aQd chemigaWiRQ meWhRdV aV Zell aV VRil 

fXmigaWiRQ, SURQe WR SeVWicide dUifW,WR aSSl\ SeVWicideV (heUbicideV, iQVecWicideV, 

fXQgicideV) Qe[W WR hRmeV aQd VXUface ZaWeU UeVRXUceV. AR 131 aW 19, 23, 27-29; AR 374 

aW 7, 22; AR 375 aW AWWachmeQW D; AR 482 aW DNR08322-DNR08324; AR 484 aW 47.  

The PURjecW Zill alVR aSSl\ hXQdUedV Rf SRXQdV Rf cRmmeUcial QiWUaWe feUWili]eU SeU 

acUe WR highl\ SeUmeable VRilV RYeUl\iQg e[WUemel\ VhallRZ gURXQdZaWeU XVed fRU 

dUiQkiQg ZaWeU. AR 484 aW 1, Q. 2; AR 497 aW 13, 15-18; AR 498; AR510. SaQd\, SRURXV 

VRilV cRYeU 99.7% Rf Whe PURjecW ViWe aQd gURXQdZaWeU ViWV jXVW 2-3 feeW belRZ Whe VXUface. 

AR 374 aW 16; AR 497 aW 13.  NRlWe Zill alVR aSSl\ 1.4 milliRQ SRXQdV Rf caWWle maQXUe 

aQQXall\, addiQg aQ addiWiRQal 14,440 SRXQdV Rf QiWURgeQ. AR 374 aW 19; AR 486 aW 

DNR08388.  

2. Neighbors Impacted b\ the Project 

A QeighbRUiQg RUgaQic faUmiQg RSeUaWiRQ aQd hRmeVWead (QRWed iQ FigXUe 7 belRZ 

aV ³SWeYeQ aQd KaWhleeQ CRQQell´) lieV diUecWl\ ZiWhiQ Whe PURjecW¶V QRUWheUQ iUUigaWiRQ 

cURS ciUcle. The faUm haV SURYided YegeWableV fRU lRcal maUkeWV fRU \eaUV. AR 787 aW 

DNRAMEND20014 (ciWiQg JRVeShiQe MaUcRWW\, MLQQeVRWa SWUXggOeV WR SORZ 

DefRUeVWaWLRQ, PURWecW WaWeU, SWaU TUibXQe (Feb. 1, 2015)).  
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Figure 7: MaS ShRZiQg DiUecWl\ AdjaceQW OUgaQic FaUm aQd OWheU ReVideQWial 
HRmeVWeadV WiWhiQ RU JXVW OXWVide a QXaUWeU Mile AUea SXUURXQdiQg Whe PURjecW 
IUUigaWiRQ SiWeV. AR 657. 
 

D. The EnYironmental ReYieZ Process 
 

1. EQB ReceiYes Citi]en¶s Petition, Assigns to DNR, DNR Orders 
EAW  

 
OQ JXQe 24, 2019, DNR UeceiYed RelaWRUV¶ciWi]eQ¶V SeWiWiRQ UeTXeVWiQg aQ EAW 

fRU NRlWe aQd RDO¶V cRQWiQXed SRWaWR field e[SaQViRQ, laQd cRQYeUViRQ aQd chemical 

aSSlicaWiRQ. AR 789 aW � 25. DNR aSSURYed aQd RUdeUed aQ EAW RQ AXgXVW 29, 2019. 

AR 789. 

IQ iWV EAW RUdeU, DNR VeSaUaWed Whe PURjecW fURm RDO. AR 789 aW 12 � 1-3. 

IQVWead Rf aQal\]iQg Whe PURjecW¶V cRQQecWiRQ WR RDO¶V SURSRVed 2015 e[SaQViRQ acWiRQ, 
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Whe ageQc\ baVed iWV deciViRQ RQ a SUeYiRXV deciViRQ WR deQ\ eQYiURQmeQWal UeYieZ Rf 4 

RDO SeUmiW ameQdmeQW UeTXeVWV iQ 2018. AR 789 aW 12 � 1-3. 

AfWeU RUdeUiQg Whe EAW, DNR alVR decided WR fXUWheU limiW Whe geRgUaShical aQd 

hiVWRUical VcRSe Rf EAW UeYieZ aQd limiW diVcXVViRQ Rf RDO¶V 2015 SURSRVed e[SaQViRQ 

acWiRQ WR aQ aWWachmeQW. AR 218; AR 375, AWWachmeQW E aW 3-5. IQ dRiQg VR, DNR 

elimiQaWed cRQVideUaWiRQ Rf 98% Rf Whe PiQelaQd SaQdV AUea. AR 484.  

2. DNR¶s Partial Data Collection from Nolte 
 

i. Nolte¶s First Data Submittal  
 

OQ OcWRbeU 31, 2019, NRlWe VXbmiWWed a dUafW EAW dRcXmeQW WR Whe DNR. The 

dUafW: 1) RmiWWed hiV SlaQ WR gURZ SRWaWReV; 2) iQclXded aQ iQaSSlicable aTXifeU WeVW WR 

VXSSRUW a claim Rf ³miQimal WR QRQe[iVWeQW´ dRmeVWic Zell iQWeUfeUeQce imSacWV; 3) 

claimed ]eUR aQWiciSaWed deSleWiRQ RU SRllXWiRQ imSacWV WR ZeWlaQdV aQd Whe Rede\e 

RiYeU; 4) igQRUed QeighbRUiQg UeVideQceV aQd aVVRciaWed WhUeaWV WR dUiQkiQg ZaWeU aQd aiU 

TXaliW\; aQd 5) UefeUeQced cRQVeUYaWiRQ SUacWiceV/miWigaWiRQ meaVXUeV XVed RQ NRlWe¶V 

e[iVWiQg dU\laQd ha\iQg aQd gUa]iQg RSeUaWiRQ. AR 1 aW 12, 15-17, 24-25; AR 4 aW 

DNR00058, DNR00060-DNR00062. 

OQ DecembeU 2, 2019, DNR VeQW a leWWeU WR NRlWe¶V cRQVXlWaQWV iQdicaWiQg WhaW Whe 

daWa VXbmiWWal ZaV iQcRmSleWe. AR 18; AR 19. DNR aQd a feZ PCA e[SeUWV QRWed 

miVViQg iQfRUmaWiRQ iQclXdiQg: 

GeQeUal miVViQg iQfRUmaWiRQ: 
 

- FailXUe WR ideQWif\ Whe Rede\e RiYeU aV a SXblic ZaWeUcRXUVe  
- FailXUe WR diVcXVV UeleYaQW ZaWeUVhed UeSRUWV  
- FailXUe WR ideQWif\ a fXll cURS URWaWiRQ, iQclXdiQg SRWaWReV  
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PRWeQWial gURXQdZaWeU aQd VXUface ZaWeU TXaliW\ imSacWV: 
 

- FailXUe WR ideQWif\ ZaWeU TXaliW\ imSacWV fURm SeVWicide aQd QiWURgeQ 
XVe 

- Lack Rf iQfRUmaWiRQ RQ QiWUaWe feUWili]eU UeWeQWiRQ iQ SeUmeable VRilV  
- Lack Rf iQfRUmaWiRQ RQ QiWUaWe leachiQg WR gURXQdZaWeU  
- RegaUdiQg maQXUe, failXUe WR ideQWif\ QXmbeU Rf caWWle, WimiQg Rf 

aSSlicaWiRQ, meWhRd Rf aSSlicaWiRQ, QiWURgeQ cRQWeQW  
- Lack Rf iQfRUmaWiRQ RQ SeVWicide XVe, iQclXdiQg QeRQiciWiQRidV, 

chemigaWiRQ aQd SRWeQWial cRQWamiQaWiRQ Rf gURXQdZaWeU  
 

PRWeQWial habiWaW aQd VSecieV imSacWV: 
 

- Lack Rf iQfRUmaWiRQ RQ SRWeQWial fRU SeVWicide RYeUVSUa\, dUifW aQd 
YRlaWili]aWiRQ aQd aVVRciaWed imSacWV WR imSeUiled jack SiQeV aQd 
SRlliQaWRUV 
 

PRWeQWial aiU SRllXWiRQ imSacWV: 
 

- Lack Rf iQfRUmaWiRQ RQ SRWeQWial fRU VRil aQd chemical dUifW RQWR 
UeVideQceV  

- MiVViQg iQfRUmaWiRQ RQ diVWaQce WR VeQViWiYe UeceSWRUV  
 
PRWeQWial UeVideQWial Zell imSacWV: 
 

- MiVViQg dRmeVWic Zell iQfRUmaWiRQ  
- Lack Rf iQfRUmaWiRQ RQ SRWeQWial SRllXWiRQ aQd deSleWiRQ UiVkV 

 
IUUeleYaQW miWigaWiRQ meaVXUeV/ BMPV: 
 

- SXbmiWWal Rf iUUeleYaQW BMP iQfRUmaWiRQ fRU Whe SURSRVeU¶V ha\iQg 
aQd gUa]iQg RSeUaWiRQ iQ lieX Rf ViWe-VSecific BMPV fRU SURSRVed 
iUUigaWiRQ RSeUaWiRQ  
 

AR 19. 
 
IQ addiWiRQ WR Whe abRYe cRmmeQWV, DNR h\dURgeRlRgiVW, Michelle WalkeU, alVR 

VXbmiWWed eighW cRmmeQWV RQ Whe Qeed fRU a ViWe-VSecific aTXifeU SXmS WeVW WR: 

- EYalXaWe UiVk fURm SXmSiQg each SURSRVed iUUigaWiRQ Zell VeSaUaWel\ 
aQd cRQcXUUeQWl\ 
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- DeWeUmiQe leakage beWZeeQ Whe VhallRZ, dUiQkiQg ZaWeU aTXifeU aQd 
deeS aTXifeUV WR be SXmSed fRU iUUigaWiRQ 

- DeWeUmiQe dUaZdRZQ imSacWV RQ Whe VhallRZ, dUiQkiQg ZaWeU aTXifeU 
fURm SXmSiQg deeS aTXifeUV 

- DeWeUmiQe deSleWiRQ imSacWV WR Whe Rede\e RiYeU aQd ZeWlaQdV fURm 
SXmSiQg deeS aTXifeUV 

 
AR 19.  

 
MV. WalkeU UeSeaWedl\ UecRmmeQded iQ heU cRmmeQWV WhaW aQ aTXifeU SXmS WeVW 

be cRmSleWed aV SaUW Rf aQ EAW. MV. WalkeU eYeQWXall\ defeUUed WR Whe DNR¶V 

eQYiURQmeQWal UeYieZ VWaff RQ WeVWiQg. AR 793. UlWimaWel\, DNR RfficialV Jill TRZQle\ 

aQd ElleQ CRQVidiQe iQdicaWed WR NRlWe WhaW aQ aTXifeU WeVW ZRXld QRW be UeTXiUed aV SaUW 

Rf Whe EAW SURceVV. AR 21-22.  

ii. Nolte¶s Second Data Submittal 
 

OQ DecembeU 21, 2019, NRlWe cRQVXlWaQWV VXbmiWWed SaUWial UeVSRQVeV WR DNR¶V 

UeTXeVWV fRU mRUe PURjecW iQfRUmaWiRQ. AR 24. The\ iQdicaWed, LQWeU aOLa: 

- The fifWh-\eaU cURS RQ Whe PURjecW ViWe ZRXld be SRWaWReV RU edible beaQV 
(C11) 

- NRlWe haV 8 bee ViWeV RQ hiV e[iVWiQg dU\laQd ha\iQg aQd gUa]iQg RSeUaWiRQ 
(C50) 

- NRlWe haV a maQXUe maQagemeQW SlaQ cRYeUiQg hiV e[iVWiQgdU\laQd ha\iQg 
aQd gUa]iQg RSeUaWiRQ (C15) 

- NRlWe SlaQV WR gUa]e YaU\iQg QXmbeUV Rf hiV 600-cRZ heUd aW Whe QeZ 
iUUigaWed PURjecW ViWe (C23, C31) 

- NRlWe¶V QeZ iUUigaWed PURjecW ViWe ZRXld SURWecW ZaWeU TXaliW\ becaXVe NRlWe 
haV a MDA ZaWeU TXaliW\ ceUWificaWiRQ (C39) 

- NRlWe e[SecWV WR XVe BMPV aQd VRil healWh SUacWiceV WR helS SURWecW ZaWeU 
TXaliW\ (C40) 

- NRlWe e[SecWV WR aSSl\ Whe miQimXm UecRmmeQded SeVWicideV (C40) 
- NRlWe haV a Zell-kQRZQ cRQVeUYaWiRQ eWhic (C39) 
- NRlWe SlaQV WR XVe PRQchR 250 QeRQicRWiQRid iQVecWicide-WUeaWed cRUQ Veed 

(C40) 
 

AR 24.  
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NRlWe cRQVXlWaQWV alVR b\SaVVed ceUWaiQ TXeVWiRQV RU SURYided XVeleVV iQfRUmaWiRQ. 

WiWh Whe e[ceSWiRQ Rf PRQchR 250 QeRQiciWiQRid WUeaWed cRUQ Veed, Whe\ did QRW ideQWif\ 

SeVWicide W\Se, TXaQWiW\, UaWe RU aSSlicaWiRQ meWhRd. AR 24.The\ iQclXded aQ eUURQeRXV 

RDO aTXifeU WeVW. AR 26.The\ SURYided a 1-Sage iUUigaWiRQ cRQVeUYaWiRQ SlaQ bXW failed 

WR SURYide cRSieV Rf ViWe-VSecific maQXUe RU QiWURgeQ maQagemeQW SlaQV. AR 28. The 

cRQVXlWaQWV alVR SURYided NRlWe¶V MDA ZaWeU TXaliW\ ceUWificaWiRQ agUeemeQW, Zhich 

eUURQeRXVl\ ideQWifieV Whe ZURQg cURSV aQd RSeUaWiRQ. AR 4 aW DNR00060. 

DNR¶V iQWeUQal UecRUd Rf UeVSRQVeV WR NRlWe¶V VecRQd daWa VXbmiWWal iV bUief aQd 

lackV fRllRZ-XS UegaUdiQg iQcRmSleWe UeVSRQVeV. AR 30. DeVSiWe VeYeUal XQaQVZeUed 

TXeVWiRQV, RQ JaQXaU\ 21, 2020, DNR VeQW NRlWe a dUaVWicall\ UedXced VecRQd UeTXeVW fRU 

addiWiRQal iQfRUmaWiRQ. AR 33. The ageQc\ UeTXeVWed, LQWeU aOLa: 

- MRUe iQfRUmaWiRQ RQ maQXUe aSSlicaWiRQ 
- LRcaWiRQ Rf VeQViWiYe UeceSWRUV 
- NRlWe¶V gUa]iQg SlaQ 
- DRmeVWic Zell iQfRUmaWiRQ 
- PeVWicide aQd feUWili]eU XVe, iQ SaUWicXlaU, SlaQQed chlRURWhalRQil XVe 

 
AR 33. 
 

iii. Nolte¶s Third Data Submittal 
 

IQ UeVSRQVe WR DNR¶V VecRQd URXQd Rf TXeVWiRQV, NRlWe: 
 
- SXbmiWWed a maS cRYeUiQg fRXU VWUXcWXUeV ZiWhiQ 1,000 feeW Rf Whe PURjecW 

(AR 45) 
- SXbmiWWed a dRmeVWic Zell maS (AR 46) 
- ReiWeUaWed Whe e[iVWeQce Rf, bXW did QRW SURYide, a gUa]iQg SlaQ fRU Whe 

PURjecW ViWe (C31) 
- RefeUeQced cRXQW\-leYel aQd VWaWeZide VWXdieV RQ gURXQdZaWeU UechaUge 

(C34, 38) 
- PURYided a liVW Rf hXQdUedV Rf SeVWicide SURdXcWV UegiVWeUed fRU XVe iQ MiQQeVRWa 

(AR 43-44) 



21 
 

OQ FebUXaU\ 25, 2020, haYiQg gaiQed YeU\ liWWle addiWiRQal iQfRUmaWiRQ, DNR 

deemed NRlWe¶V EAW daWa VXbmiWWal cRmSleWe. AR 57. The iQWeUQal ageQc\ VSUeadVheeW 

XVed WR WUack UeVSRQVeV UeflecWV a ViQgle VXbVWaQWiYe cRmmeQW RQ NRlWe¶V WhiUd daWa 

VXbmiWWal. AR 53.  

3. DNR¶s Interagenc\ Meetings on CumulatiYe Effects 
 

DNR held Vi[, bUief iQWeUageQc\ meeWiQgV WR diVcXVV hRZ WR QaUURZ Whe VcRSe Rf 

Whe EAW cXmXlaWiYe effecWV aQal\ViV. AR 363-371. The meeWiQgV¶ QeaUl\ e[clXViYe fRcXV 

RQ dUaZiQg geRgUaShic bRXQdaUieV fRU Whe EAW cXmXlaWiYe effecWV aQal\ViV VhifWed fURm 

Whe XQfiQiVhed EAW aVVeVVmeQW Rf ViWe-VSecific aQd lRcal eQYiURQmeQWal effecWV VWaUWed 

dXUiQg Whe daWa VXbmiWWal SURceVV. AR 19; 23; 30; 53; 363-371.  

TZR SUeVeQWaWiRQV dXUiQg Whe meeWiQgV VhRZed WhaW VhallRZ aQd deeS aTXifeUV 

QeaU Whe SWUaighW RiYeU ³acW like RQe aTXifeU´ alWhRXgh Whe\ aUe cRQVideUed VeSaUaWe. AR 

263 aW DNR04653; AR 270 aW DNR05593; AR 369. HaQdZUiWWeQ VcUaZl alVR RXWliQeV a 

limiWed diVcXVViRQ Rf hRZ WR aVVeVV SRWeQWial cXmXlaWiYe aiU TXaliW\ effecWV. AR 372 aW 

DNR06774, DNR06777, DNR06780, DNR06788. NRWeV alVR VWaWe WhaW DNR haV 

SUeYiRXVl\ UeTXiUed aTXifeU WeVWV dXUiQg eQYiURQmeQWal UeYieZ. AR 372 aW DNR06764, 

DNR06769, DNR06797. 

4. DNR¶s Partial Aquifer Pump Test  

OQ MaUch 18, 2020, DNR VeQW fiQal aTXifeU SXmS WeVW deVigQ VSecificaWiRQV WR 

NRlWe, Zhich NRlWe UeTXeVWed iQ JaQXaU\, aQd UeiWeUaWed WeVWiQg ZaV QRW UeTXiUed aV SaUW Rf 

Whe EAW. AR 128; AR172. DNR¶V deVigQ VSecificaWiRQV UeTXiUed RQl\ WhaW NRlWe SXmS a 

ViQgle PURjecW Zell aQd did QRW UeTXiUe gaXgiQg Rf VXUface ZaWeU UeVRXUceV. AR 172 aW 2; 
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AR 753aW 7. AbVeQW a deadliQe fURm DNR, NRlWe cRQVXlWaQWV elecWed WR begiQ Whe WeVW 

aSSUR[imaWel\ RQe Zeek befRUe DNR SXbliVhed Whe EAW. AR178 aW DNR03743; AR 

647 aW DNRAMEND21095. 

5. DNR¶s First Draft EAW for Interagenc\ ReYieZ 
 

DNR ciUcXlaWed WZR dUafW EAW dRcXmeQWV. AR 157; 188. OQ MaUch 4, 2020, Jill 

TRZQle\ ciUcXlaWed Whe fiUVW EAW dUafW WR ageQc\ RfficialV ZiWh a QRWe VWaWiQg, ³[W]hiV 

dRcXmeQW iV a YeU\ URXgh dUafW. DXe WR WighW Wime cRQVWUaiQWV, WheUe aUe VWill VecWiRQV WhaW 

aUe XQdeU deYelRSmeQW b\ DNR.´ AR 153. DNR gaYe UeciSieQWV 1.5 ZeekV WR cRmmeQW. 

AR 147; 153. 

i. MDH, PCA and DNR Comments on First Draft EAW 
 

MDH ideQWified VeYeUal SRWeQWiall\ VigQificaQW aiU, ZaWeU aQd SXblic healWh effecWV 

UelaWed WR SeVWicide XVe fURm Whe SURSRVed PURjecW. MDH emSlR\ee, DeaQQa ScheU, QRWed, 

³[i]f Whe\ Zill be gURZiQg SRWaWReV, Whe\ Zill be aSSl\iQg fXQgicideV.´AR 131 aW 23. MV. 

ScheU fXUWheU QRWed WhaW VRme SeVWicideV SRVe gUeaWeU dUifW UiVkV aQd UiVk Zill be magQified 

ZiWh aeUial aSSlicaWiRQ. AR 131 aW 28. MV. ScheU alVR highlighWed Whe XQiTXe YRlaWili]aWiRQ 

UiVkV fURm fXmigaQWV aQd CalifRUQia¶V UecRmmeQded TXaUWeU mile bXffeU. AR 131 aW 28. 

MV. ScheU fXUWheU UaiVed VSecific dUifW cRQceUQV UelaWed WR chlRUS\UifRV aQd chlRURWhalRQil 

XVe, QRWiQg higheU iQhalaWiRQ WR[iciW\. AR 131 aW 29. RegaUdiQg QeRQicRWiQRidV, MDH 

QRWed WhaW PRQchR 250 caQ leach WR gURXQdZaWeU aQd mRUe iQfRUmaWiRQ iV Qeeded abRXW 

SeVWicide WUeaWmeQW Rf SRWaWR Veed SieceV. AR 131 aW 23. MV. ScheU alVR cRmmeQWed WhaW 

QiWUaWe aQd SeVWicide mRYemeQW VhRXld be cRQVideUed VeSaUaWel\, becaXVe Whe\ YaU\ iQ 
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WheiU leachiQg abiliWieV aQd mRYemeQW iQ VXUface ZaWeU.  AR 226 aW DNR04405, cmW. 14; 

AR 226 aW DNR04405, cmW. 15. 

DNR RfficialV echRed cRQceUQV UegaUdiQg XQaddUeVVed SRWeQWial effecWV Rf 

SeVWicide XVe, TXeVWiRQiQg ZheWheU Whe EAW Qeeded WR be mRUe VSecific abRXW SeVWicide 

XVe, aggUegaWiRQ aQd SRWeQWial UiVkV aQd UecRmmeQdiQg iQclXViRQ Rf a liVW Rf chemicalV WR 

be XVed aW Whe ViWe. AR 131 aW 27-29; AR 222 aW DNR04377; AR 224 aW DNR04401. A 

DNR Rfficial alVR SRiQWed RXW WhaW MDA ZaWeU TXaliW\ ceUWificaWiRQ2 dReV QRW eQVXUe ViWe-

VSecific SURWecWiRQV agaiQVW QiWUaWe aQd SeVWicide cRQWamiQaWiRQ, bXW UaWheU aVVXUeV Whe XVe 

Rf BMPV e[SecWed geQeUall\ WR helS SURWecW ZaWeU UeVRXUceV. AR 131 aW 10. 

PCA alVR UecRmmeQded Whe EAW iQclXde a SaUagUaSh UegaUdiQg QiWUaWe VXUface 

ZaWeU cRQWamiQaWiRQ iQ Whe SWUaighW RiYeU fURm Whe ageQc\¶V dUafW UeSRUW. AR 181 aW 14; 

AR 348; AR 349 aW DNR06268. 

MDH QRWed SRWeQWiall\ VigQificaQW decliQe RU cRQWamiQaWiRQ Rf QeaUb\ ZellV aQd 

SRWeQWial deSleWiRQ Rf ZeWlaQd aQd Whe UiYeU. AR 226 aW DNR04405, cmW. 1. PCA 

TXeVWiRQed ZheWheU Whe SXmS WeVW ZRXld acWXall\ deWeUmiQe imSacWV WR QeaUb\ VXUface 

ZaWeU UeVRXUceV, TXeVWiRQed ZheWheU DNR had giYeQ Whe cRQVXlWaQW aQ\ diUecWiRQ aQd 

VXggeVWed iQclXdiQg WeVW VSecificaWiRQV iQ Whe EAW. AR 131 aW 22, 24. 

6. DNR Final Draft EAW for Interagenc\ ReYieZ 
 

OQ MaUch 29, 2020, DNR emailed ageQc\ VWaff. CiWiQg COVID dela\V aQd ³Whe 

cRmSle[iW\ Rf [Whe] EAW´, DNR VWaWed WhaW UeYieZeUV ZRXld QRZ RQl\ haYe 1.5 da\V  WR 

                                                      
2hWWSV://ZZZ.mda.VWaWe.mQ.XV/eQYiURQmeQW-VXVWaiQabiliW\/miQQeVRWa-agUicXlWXUal-ZaWeU-
TXaliW\-ceUWificaWiRQ-SURgUam 
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cRQdXcW a fiQal UeYieZ Rf SeVWicide, QiWUaWe, geRlRg\ aQd ZaWeU EAW VecWiRQV. AR 187 aW 

DNR03823. DNR fXUWheU iQdicaWed WhaW iW aimed ³WR UeVRlYe all ageQc\ cRQceUQV SUe-

SXblicaWiRQ ««. (Sk\Se SUefeUUed RYeU email)´ aQd RQl\ ³acWiRQ-RUieQWed cRmmeQWV´ 

ZRXld be acceSWed becaXVe ³[W]he Wime fRU cRQVideUaWiRQ haV SaVVed «´ AR 187 aW 

DNR03822-DNR03824.  

MDA VXbmiWWed QR cRmmeQWV RQ Whe fiQal dUafW Rf Whe EAW. AR 192. TZR DNR 

RfficialV VXbmiWWed RUgaQi]aWiRQal cRmmeQWV. AR 195 aW DNR04226; AR 199 aW 

DNR04252. OQe PCA Rfficial emailed UegaUdiQg WUee VWXmS UemRYal. AR 197 aW 

DNR04246. MDH¶V cRmmeQWV ZeUe limiWed WR a haQdfXl Rf miQRU cRUUecWiRQV. AR 193.  

7. The EAW 
 

OQ ASUil 6, 2020, Whe EQB SXbliVhed DNR¶V EAW iQ Whe EQB UegiVWeU. AR 381. 

PXblic cRmmeQW UaQ fURm ASUil 6 - Ma\ 6, 2020. AR 381. AmRQg RWheU aUeaV, Whe EAW 

addUeVVeV SeVWicideV, ZaWeU TXaliW\ aQd ZaWeU TXaQWiW\.  

i. Pesticides  
 

The EAW SURYideV a high-leYel RYeUYieZ Rf SeVWicide chemiVWU\, SeVWicide 

e[SRVXUe SaWhZa\V aQd geQeUal SeVWicide BMPV VSUead WhURXghRXW SecWiRQ 11(b)(iY)(2), 

SecWiRQ 12(c)), SecWiRQ 13(c),(d)) aQd SecWiRQ 16(c). GeQeUal SeVWicide BMPV meQWiRQed 

iQ Whe EAW iQclXde aSSlicaWiRQ iQ accRUdaQce ZiWh label UeTXiUemeQWV aQd maWeUial VafeW\ 

daWa VheeWV, ZaWeU TXaliW\ BMPV, Veed WUeaWmeQW BMPV aQd VWaQdaUd-leYel iQWegUaWed SeVW 

maQagemeQW. The EAW liVWV hXQdUedV Rf SeVWicideV UegiVWeUed fRU XVe iQ MiQQeVRWa. AR 

374 aW 27, 29, 32, 34-35; 375 aW AWWachmeQW D. AfWeU VWaWiQg WhaW PRQchR 250 iV highl\ 

WR[ic WR SRlliQaWRUV aQd aTXaWic iQYeUWebUaWeV, Whe EAW cRQWaiQV RQl\ WZR addiWiRQal 
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VeQWeQceV diVcXVViQg SRWeQWial effecWV iQ SecWiRQV 12 (c), 13 (c) aQd 16(c). AR 374 aW 29, 

30, 32, 34. The EAW iQclXdeV RQe SaUagUaSh QRWiQg WhaW MDA haV deWecWed 45 SeVWicideV 

RU bUeakdRZQ SURdXcWV aW 40 mRQiWRUiQg ViWeV WhURXghRXW WadeQa aQd QeighbRUiQg 

cRXQWieV bXW failV WR diVcXVV 26 SeVWicide dUifW cRmSlaiQWV.3 AR 110; AR 374 aW 27. 

FiQall\, baVed RQ aQ eUURQeRXV aVVeVVmeQW WhaW WheUe aUe ]eUR UeVideQceV ZiWhiQ ó mile, 

Whe EAW ideQWifieV a ³lRZ/Qegligible´ hXmaQ healWh UiVk fURm chemical dUifW. AR 374 aW 

35. 

ii. Water Qualit\  
 

MaSV iQclXded iQ Whe EAW VhRZ RYeU 500 acUeV Rf ZeWlaQdV ZiWhiQ a ò mile 

UadiXV aQd RYeU 200 acUeV Rf ZeWlaQdV ZiWhiQ a ó mile UadiXV Rf PURjecW iUUigaWiRQ fieldV, 

iQclXdiQg SXblic ZaWeUV. AR 374 aW 6-7, 19. HRZeYeU, Whe EAW dReV QRW diVcXVV SRWeQWial 

dUifW, cRQWamiQaWiRQ RU deSleWiRQ effecWV WR ZaWeU UeVRXUceV. AR 374.  

The EAW QRWeV WhaW Whe MiQQeVRWa PXblic Well IQde[ ideQWifieV fRXUWeeQ dRmeVWic 

ZellV ZiWhiQ RQe mile Rf Whe PURjecW aQd QRWeV aQ addiWiRQal 23 dRmeVWic ZellV ideQWified 

WhURXgh VXUYe\. AR 374 aW 21. HRZeYeU, Whe EAW SURYideV QR aVVeVVmeQW Rf SRWeQWial 

deSleWiRQ RU cRQWamiQaWiRQ effecWV WR VXUURXQdiQg UeVideQWial ZellV. AR 374. 

The EAW meQWiRQV bXW failV WR accXUaWel\ iQcRUSRUaWe aQd diVcXVV aSSlicable 

ZaWeUVhed UeSRUWV aQd RmiWV, VaYe aQ aWWachmeQW UefeUeQce, aVVeVVmeQW Rf VeYeUe QiWUaWe 

                                                      
3 FURm 2009-2014, iQ WadeQa aQd QeighbRUiQg cRXQWieV WheUe ZeUe: 15 iQYeVWigaWiRQV Rf 
SeVWicide dUifW cRmSlaiQWV, 10 fiQaQcial SeQalWieV WR aSSlicaWiRQ cRmSaQieV aQd 1 QRQ-
fiQaQcial SeQalW\. AQd fURm 2015-2017 WheUe ZeUe: 11 SeVWicide miVXVe cRmSlaiQWV, field 
iQYeVWigaWiRQV Rf 7 RXW Rf 11 cRmSlaiQWV aQd 2 ZaUQiQg leWWeUV aQd QR fiQaQcial SeQalWieV. 
AR 110. 
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cRQWamiQaWiRQ iQ Whe SWUaighW RiYeU. AR 374 aW 27, 28; AR 611; AR 374, AWWachmeQW E aW 

12. 

The EAW ZaWeU UeVRXUceV VecWiRQ alVR ideQWifieV geQeUal BMPV iQclXded iQ 

NRlWe¶V MDA ZaWeU ceUWificaWiRQ agUeemeQW aQd cURVV UefeUeQceV geQeUal VRil healWh 

SUiQciSleV. AR 374 aW 18, 27, 28. AlWhRXgh DNR UeceiYed fiYe cRSieV Rf Whe SWCD¶V 

iUUigaWiRQ cRQVeUYaWiRQ SlaQ, Whe EAW dReV QRW addUeVV iW. AR 15; AR 28; AR 37; AR 48; 

AR 50; AR 374. DNR alVR failed WR iQcRUSRUaWe RU diVcXVV a ViWe-VSecific QiWUaWe 

maQagemeQW SlaQ, maQXUe maQagemeQW SlaQ RU dUafW SeUmiW miWigaWiRQ meaVXUeV. AR 

374. 

iii. Water Quantit\ 
 

The EAW accXUaWel\ VWaWeV WhaW aQ aTXifeU SXmS WeVW iV QeceVVaU\ WR aVVeVV 

SRWeQWiall\ VigQificaQW ZaWeU deSleWiRQ imSacWV WR UeVideQWial ZellV, ZeWlaQdV aQd Whe 

Rede\e RiYeU. AR 374 aW 25, 26, 27. HRZeYeU, Whe EAW eUURQeRXVl\ miVVWaWeV VeYeQ 

WimeV Whe QaWXUe aQd VcRSe Rf Whe aTXifeU SXmS WeVW WhaW DNR deVigQed fRU Whe PURjecW. 

AR 172; AR 374 aW 25-27, 30; AR 484 aW 43-45. Read WRgeWheU, miVVWaWemeQWV UegaUdiQg 

aQ aTXifeU SXmS WeVW iQ Whe EAW miVleadiQgl\ SURYide WhaW all WhUee ZellV ZRXld be 

SXmSed aQd mRQiWRUed dXUiQg Whe SeUmiWWiQg aSSlicaWiRQ SURceVV VR WhaW SRWeQWiall\ 

VigQificaQW effecWV cRXld be deWeUmiQed befRUe DNR iVVXed SeUmiWV fRU cRQWiQXRXV 

SXmSiQg. AR 374 aW 25-27, 30. 

8. Comments on the EAW 
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AfWeU DNR iVVXed Whe EAW, Whe ageQc\ begaQ acceSWiQg SXblic cRmmeQWV. OXW Rf 

98 cRmmeQWV, DNR deemed 77 WR be QRQ-VXbVWaQWiYe. AR 426-627; AR 711 aW 3, � 17. 

NeiWheU MDH QRU MDA VXbmiWWed cRmmeQWV. AR 426-627. 

i. PCA¶s EAW Comment 

PCA VXbmiWWed a cRmmeQW SURYidiQg VigQificaQW cRUUecWiRQV aQd QRWiQg cRQceUQV. 

AR 611. SSecificall\, PCA QRWed: 1) Whe WaWeUVhed ReVWRUaWiRQ aQd PURWecWiRQ SWUaWegieV 

(WRAPS) ReSRUW fRU Whe Rede\e RiYeU fRXQd diVVRlYed R[\geQ failV WR meeW ZaWeU 

TXaliW\ VWaQdaUdV iQ VRme UeacheV; 2) chaQgiQg SeUeQQial YegeWaWiRQ (i.e. fRUeVW cRYeU) WR 

agUicXlWXUal laQd XVe iV a SUimaU\ UeVRXUce cRQceUQ; aQd 3) eleYaWed leYelV Rf 

chlRURWhalRQil aQd chlRUS\UifRV haYe beeQ dRcXmeQWed iQ SRlliQaWRU cRmbV XS WR VeYeUal 

mileV aZa\ fURm faUmV iQ CeQWUal MiQQeVRWa. AR 611. 

PCA did QRW diVmiVV SRWeQWiall\ VigQificaQW lRcal gURXQdZaWeU TXaliW\, VXUface 

ZaWeU TXaQWiW\ RU UeVideQWial Zell cRQceUQV. IQVWead, Whe ageQc\ iVVXed a TXalified 

VWaWemeQW UegaUdiQg Whe limiWed SRWeQWial fRU VigQificaQW cXPXOaWLYe imSacWV WR VXUface 

ZaWeU TXaliW\ ZiWhiQ DNR¶V QeZl\ defiQed cXmXlaWiYe effecWV bRXQdaU\. AR 611. 

ii. Relators¶ EAW Comments  

RelaWRUV¶ cRmmeQWV echRed ageQc\ cRQceUQV UegaUdiQg SRWeQWiall\ VigQificaQW 

effecWV diVcXVVed dXUiQg SUeSaUaWiRQ Rf Whe EAW aQd SUeYiRXV eQYiURQmeQWal UeYieZV Rf 

iUUigaWiRQ SURjecWV iQ Whe PiQelaQd SaQdV. AR 19; AR 30; AR 53; AR 484 aW 7-8, 10-11, 

26-27, 38-40; AR 497. 

1. Local Water Quantit\ Effects to the Rede\e RiYer and 
Wetlands  
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IQ aQ e[SeUW UeSRUW, DU. GeRUge KUafW, VWaWed Whe EAW³«failV WR SURYide aQ\ 

meaQiQgfXl diVcXVViRQ Rf Whe likel\ imSacWV Rf SXmSiQg RQ ZaWeU leYelV aQd VWUeamflRZV 

«´. AR 486 aW DNR08386.  

MiQQeVRWa LiceQVed GeRlRgiVW, Jeff BURbeUg, elabRUaWed RQ VSecific addiWiRQal 

iQfRUmaWiRQ Qeeded WR aVVeVV lRcal ZaWeU TXaQWiW\ UiVkV, QRWiQg WhaW Whe WadeQa CRXQW\ 

GeRlRgic AWlaV maSV aUe QRW aSSURSUiaWe fRU field-Vcale aQal\ViV. AR 497 aW 12. BURbeUg 

cRQclXded WhaW DNR had iQVXfficieQW iQfRUmaWiRQ WR aQVZeU Whe baVic TXeVWiRQ Rf ZheWheU 

SXmSed aTXifeUV aUe beiQg miQed RU aUe gRiQg WR VWaUW VXckiQg ZaWeU fURm Whe VhallRZ 

dUiQkiQg ZaWeU aTXifeU. AR 497 aW 13. 

2. Local Water Qualit\ and Quantit\ Impacts to 
Residential Wells 

BURbeUg QRWed Whe VXUSUiViQgl\ ³high deQViW\ Rf ZellV iQ WhiV VSaUVel\ SRSXlaWed 

UegiRQ´ VXUURXQdiQg Whe PURjecW. AR 497 aW 25. He alVR SRiQWed RXW WhaW ³liWWle 

iQfRUmaWiRQ e[iVWV abRXW half Whe ZellV [ideQWified iQ Whe EAW]´ becaXVe Whe\ aUe QRW 

liVWed iQ Whe CRXQW\ Well IQde[. AR 497 aW 25. BURbeUg cRQclXded WhaW ZiWhRXW addiWiRQal 

iQfRUmaWiRQ UegaUdiQg Whe 23 ZellV QRW ideQWified iQ Whe CRXQW\ Well IQde[, iW iV 

imSRVVible WR deWeUmiQe Whe deSleWiRQ UiVk aQd SXblic healWh WhUeaW. AR 497 aW 25. 

BURbeUg cRQclXded WhaW ZiWhRXW addiWiRQal WeVWiQg WR ideQWif\ UechaUge chaUacWeUiVWicV, 

WheUe iV ³VigQificaQW UiVk Rf Zell iQWeUfeUeQce ZiWhiQ a mile RU mRUe.´AR 497 aW 26. 

3. Local Nitrate Fertili]er and Pesticide GroundZater 
Contamination  

 



2ϵ 
 

DU. KUafW QRWed WhaW ³[W]he EAW lackV aQ\ eYalXaWiRQ Rf Whe SRWeQWiall\ VigQificaQW 

QiWUaWe lRadV WR gURXQdZaWeU aQd VXUface ZaWeU.´ AR 486 aW DNR08387. BaVed RQ a 

WhRURXghl\ laid RXW ViWe-VSecific aVVeVVmeQW, DU. KUafW cRQclXded WhaW: 

WiWh Whe VWUicWeVW adheUeQce WR miQimXm UQiYeUViW\ Rf MiQQeVRWa 
feUWili]aWiRQ UecRmmeQdaWiRQV, aQd igQRUiQg maQXUe aQd SlRZdRZQ lRVVeV 
Rf alfalfa-feVcXe N aQd VXSSlemeQWal QiWUaWe aSSlicaWiRQV afWeU heaY\ 
UaiQfall, the proposed rotation Zill likel\ still haYe a Nload double to 
quadruple the Nload consistent Zith keeping nitrate-N leYels in 
groundZater beloZ the Safe Drinking Water Act limit of 10 
mg/L.(emShaViV added).   

 
AR 486 aW DNR08389. 

ElabRUaWiQg fXUWheU RQ SRWeQWial QiWUaWe ZaWeU cRQWamiQaWiRQ, DU. KUafW QRWed WhaW 

ViWe-VSecific maQXUe aVVeVVmeQW iV Qeeded becaXVe maQXUe ma\ add mRUe QiWUaWe WR 

gURXQdZaWeU WhaQ cRmmeUcial feUWili]eU deSeQdiQg RQ WimiQg Rf aSSlicaWiRQ. AR 486 aW 

DNR08388. 

BURbeUg ciWed aQd diVcXVVed UeceQW VcieQWific VWXdieV VXSSRUWiQg DU. KUafW¶V 

aVVeVVmeQW Rf Whe SRWeQWiall\ VigQificaQW QiWUaWe gURXQdZaWeU cRQWamiQaWiRQ. AR 497 aW 

21-24.  

4. Insufficient Mitigation Measures/ BMPs 
 

IQ hiV UeSRUW, DU. KUafW VWaWed WhaW iW iV ³emSiUicall\ faXlW\´ WR aVVXme WhaW DNR¶V 

SURSRVed geQeUal BMPV Zill SUeYeQW XQVafe QiWUaWe leachiQg. AR 486 aW DNR08389. 

BURbeUg, ciWiQg UeleYaQW VWXdieV Rf iUUigaWed URZ cURS RSeUaWiRQV RQ VaQd\ VRilV, 

cRmmeQWed WhaW ³eYeQ ZiWh QiWURgeQ BMP¶V aQd gRRd feedlRW/SaVWXUe maQagemeQW Whe 

gURXQdZaWeU becRmeV iUUeYeUVibl\ cRQWamiQaWed ZiWh QiWUaWe.´AR 497 aW 21. BURbeUg 

VSecificall\ QRWed WhaW cRYeU cURSV SURYide³a VhRUW-WeUm eShemeUal beQefiW WhaW dReV QRW 
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SURWecW Whe gURXQdZaWeU RYeU \eaUV Rf faUmiQg.´ AR 497 aW 21. CiWiQg addiWiRQal VWXdieV, 

BURbeUg QRWed WhaW ³Whe beQeficial effecWV Rf SeUeQQialV [aUe] QegaWed fRllRZiQg jXVW 1 WR 2 

\eaUV Rf cRUQ.´AR 497 aW 22. AQd he cRQclXded WhaW Whe daWa VhRZV ³XQhealWh\ 

cRQWamiQaWiRQ RccXUV iQ a VhRUW Wime iQ VhallRZ aTXifeUV´aQd WheUe iV ³aQ iUUeYeUVible 

imSacW RQ gURXQdZaWeU TXaliW\ ZiWh cRQWiQXed cURSSiQg.´ AR 497 aW 22. 

5. MDA¶s Pineland Sands B\ron ToZnship Stud\ 
 

RelaWRUV VSecificall\ UeTXeVWed WhaW DNR addUeVV MDA¶V RZQ 2020 B\URQ 

TRZQVhiS SWXd\ Rf QiWUaWe cRQWamiQaWiRQ beQeaWh iUUigaWed URZ cURSV iQ Whe PiQelaQd 

SaQdV. AR 669. BURbeUg QRWed WhaW Whe VWXd\ VhRZV ³Whe VigQificaQW eQYiURQmeQWal effecWV 

Rf a ViQgle ceQWeU SiYRW iUUigaWiRQ V\VWem,´ UeflecWiQg cRQWamiQaWiRQ VXbVWaQWiall\ abRYe 

Whe Safe DUiQkiQg WaWeU AcW limiW eYeQ XQdeU clRVe cURS VXSeUYiViRQ. AR 497 aW 27. 

BURbeUg diVcXVVed hRZ Whe MDA VWXd\ VhRZed RffViWe cRQWamiQaWiRQ migUaWiRQ aQd 

ideQWified WhaW ³QiWUaWe migUaWiRQ iQ gURXQdZaWeU beQeaWh a ViQgle ceQWeU SiYRW field cRXld 

be diVchaUgiQg hXQdUedV WR WhRXVaQdV Rf acUe feeW Rf QiWUaWe cRQWamiQaWed gURXQdZaWeU.´ 

AR 497 aW 27. FiQall\, BURbeUg SRiQWed RXW WhaW MDA¶V VWXd\ VhRZed WhaW Whe BMPV 

XVed UeVXlWed iQ ³a QegaWiYe QeW [ecRQRmic] UeWXUQ iQ fiYe RXW Rf Vi[ \eaUV.´ AR 497 aW 27. 

EWG alVR QRWed WhaW QiWUaWe cRQWamiQaWiRQ effecWV fURm Whe PURjecW ZRXld likel\ 

be ZRUVe WhaQ WhRVe meaVXUed iQ MDA¶V VWXd\ becaXVe Whe VWXd\ did QRW mRQiWRU 

gURXQdZaWeU beQeaWh iUUigaWed SRWaWReV, Zhich aUe VXbVWaQWiall\ mRUe QiWUaWe iQWeQViYe. 

AR 484 aW 19.  

6. Pesticide Drift Impacts on Neighbors 
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TR[ic TaWeUV CRaliWiRQ aQd PeVWicide AcWiRQ NeWZRUk (PAN) cRmmeQWed 

e[WeQViYel\ RQ SRWeQWiall\ VigQificaQW aQd XQVafe lRcal SeVWicide dUifW effecWV fURm Whe 

PURjecW, ciWiQg PAN¶V 2012 VWXd\ Rf SeVWicide dUifW iQ Whe PiQelaQd SaQdV. AR 482 aW 

DNR08322. RelaWRUV QRWed VWXdieV VhRZiQg VigQificaQW dUifW iQcideQWV RccXUUiQg beWZeeQ 

300 feeW WR 1 mile aZa\ fURm aSSlicaWiRQ ViWeV aQd alVR QRWed SURblemaWic aSSlicaWiRQ 

meWhRdV iQclXdiQg chemigaWiRQ aQd VRil fXmigaQWV. AR 482 aW DNR08322- DNR08323. 

FiQall\, RelaWRUV SRiQWed RXW WhaW DNR had eUURQeRXVl\ aVVeVVed a ³lRZ/Qegligible´ UiVk 

Rf SeVWicide dUifW WR VXUURXQdiQg UeVideQceV, becaXVe Whe ageQc\ cRmSleWel\ igQRUed 

VeYeUal UeVideQWial bXildiQgV VXUURXQdiQg Whe PURjecW ViWe. AR 482 aW DNR08324. 

7. Neonicotinoid Effects on Water Resources and Pollinators 
 
DU. GeRUge KUafW alVR cRmmeQWed RQ SRWeQWial QeRQicRWiQRid ZaWeU cRQWamiQaWiRQ 

aQd aVVRciaWed WhUeaWV WR aTXaWic aQd WeUUeVWUial iQYeUWebUaWeV. AR 486 aW DNR08389. 

9. DNR¶s ROD Drafting 
 

AfWeU DNR UeceiYed cRmmeQWV, iW begaQ iQWeUQall\ SUeSaUiQg Whe ROD. IQ aQ 

iQWeUQal cRmmeQW dRcXmeQW, DNR VWaWeV WhaW ³[NRlWe] admiWWed SRWeQWial Rf fXWXUe 

leaViQg´ bXW WheQ QRWeV WhaW if NRlWe Va\V he dReV QRW haYe a ³fRUmal Vide agUeemeQW RU 

leWWeUV ZiWh RDO WR leaVe laQd´ Whe UelaWiRQVhiS ZiWh RDO ma\ be ³WRR VSecXlaWiYe.´ AR 

629 aW DNRAMEND20224, cmW. 87a. FRllRZ-XS email cRUUeVSRQdeQce beWZeeQ NRlWe 

aQd MDA UeflecW WhaW NRlWe SURYided WZR UeVSRQVeV UegaUdiQg hiV UelaWiRQVhiS WR RDO. 

AR 666. 

ReVSecWiQg SRWeQWial UeVideQWial Zell cRQWamiQaWiRQ, MV. WalkeU VWaWed, ³[Z]e dR 

QRW kQRZ ZheWheU QeaUb\ ZellV aUe aW UiVk Rf QiWUaWe RU SeVWicide cRQWamiQaWiRQ 
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VSecificall\ fURm Whe SURSRVeU¶V XVe.´AR 629 aW DNRAMEND20223, cmW. 84 d. DNR 

Rfficial SWeYe CRlYiQ laWeU cRmmeQWed RQ Whe high UiVk WR VeYeUal dRmeVWic ZellV aQd 

SRWeQWial iQabiliW\ WR miWigaWe effecWV WR Whe Vame. AR 757 aW DNR10199, DNR10211. 

 RegaUdiQg cRmmeQWV RQ UegiRQal maQXUe imSacWV aQd QiWUaWe gURXQdZaWeU 

cRQWamiQaWiRQ miWigaWiRQ, DNR QRWeV WhaW iW QeedV VRXUceV WR VXSSRUW iWV claimV. AR 629 

aW DNRAMEND20223-DNRAMEND20224, cmW 85a, 85b, 85e. CRQceUQiQg Whe MDA 

B\URQ SWXd\, DNR VWaWeV,³[Z]e Qeed VRmeWhiQg fURm MDA (daWa, iQ ZUiWiQg) WhaW 

cRQfiUm WhaW QiWUaWe cRQceQWUaWiRQV haYe QRWabl\ UedXced.´AR 629 aW 

DNRAMEND20223. 

MV. TRZQle\ TXeVWiRQed ZheWheU WheUe ZRXld be aQ iQcUeaVe iQ SeVWicide XVe dXe 

WR Whe SURSRVed cURSV. AR 752 aW DNR10024. AQd, iQ email UeVSRQVe WR DNR TXeVWiRQV 

abRXW Whe EAW¶V eUURQeRXV SeVWicide dUifW aQal\ViV, MDH QRWeV iW Zill ³VcUaS Whe ó mile 

WhiQg alWRgeWheU.´ AR 680. IQ UeVSRQVe WR DNR¶V VXggeVWiRQ WhaW Whe ROD diVmiVV 

aVVRciaWiRQ beWZeeQ WadeQa CRXQW\¶V eleYaWed caQceU UaWeV aQd SeVWicide XVe, MDH 

agUeed WR e[cOXde UefeUeQceV WR ³VeYeUal VWXdieV aQd meWa-aQal\VeV [fiQdiQg] aVVRciaWiRQV 

beWZeeQ SeVWicide e[SRVXUe aQd QRQ-HRdgkiQ¶V l\mShRma.´ AR 698. 

AfWeU DNR VWaff iQcRUSRUaWed a VXmmaU\ Rf Whe aTXifeU WeVW UeVXlWV iQWR Whe ROD, 

DNR EQYiURQmeQWal ReYieZ UQiW SXSeUYiVRU, Jill TRZQle\ cRmmeQWed RQ Whe iQWeUQal 

dUafW: 

WhaW mighW WheVe UeVXlWV Well XV abRXW ZaWeU TXaliW\? « 
 
WhaW caQ be dRQe abRXW [Whe high UiVk WR VeYeUal QeaUb\ dRmeVWic ZellV]? 
HRZ maQ\ ZellV? « 
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WhaW mighW Ze be able WR Va\ abRXW imSacWV WR Uede\e RU ZeWlaQdV? « 
 
SR WheUe iV a SRWeQWial Rf jXVW iVVXiQg SeUmiW ZiWhRXW kQRZiQg SRWeQWial 
imSacWV?  

 
AR 752 aW DNR10016-DNR10017. 

CRmmeQWiQg RQ Whe SXmS WeVW¶V failXUe WR eYalXaWe imSacWV WR ZeWlaQdV aQd Whe 

UiYeU, Whe AVViVWaQW CRmmiVViRQeU, VWaWed, ³I WhiQk Ze Qeed WR Va\ Zh\ iW ZaVQ¶W dRQe´ 

aQd ³« VRme Zill aUgXe WhiV iV jXVWificaWiRQ WR RUdeU aQ EIS«.´ AR 761 aW DNR10348. 

GeQeUal CRXQVel UeVSRQded, ³[Z]e haYe dRQe WhiV RQ QXmeURXV RccaViRQV ZheQ Ze aUe 

QRW cleaU abRXW ZhaW Whe imSacW mighW be WR feQV RU ZeWlaQdV.´AR 761 aW DNR10351. 

GeQeUal CRXQVel UeSeaWedl\ aVVeUWV Whe Qeed WR VhRZ UeaVRQable ceUWaiQW\ ZiWh UeVSecW WR 

miWigaWiRQ.´ AR 761 aW DNR10348. AVViVWaQW CRmmiVViRQeU RichaUdV alVR QRWed Whe 

Qeed WR ciWe ³VSecific QiWUaWe SlaQV.´AR 761 aW DNR10364. 

10. ROD Content 
 

OQ JXQe 18Wh, 2020, DNR iVVXed iWV ROD aQd NegaWiYe DeclaUaWiRQ. AR 711. 

BaVed RQ fiQdiQgV Rf facW RXWliQed belRZ, DNR cRQclXded WhaW ZaWeU UeVRXUce, 

cRQWamiQaWiRQ, Zildlife/ habiWaW aQd aiU effecWV fURm Whe SURjecW Zill be ³limiWed iQ e[WeQW, 

WemSRUaU\, RU UeYeUVible´ aQd ³RQgRiQg SXblic UegXlaWRU\ aXWhRUiW\ aQd VSecific meaVXUeV 

ideQWified [] caQ be e[SecWed WR effecWiYel\ addUeVV [ZaWeU UeVRXUceV, cRQWamiQaWiRQ aQd 

aiU] effecWV.´ AR 711 aW DNR09471-DNR09473.  

i. Phased Action  
 

The ROD VWaWeV Whe PURjecW iV QRW aVVRciaWed ZiWh RDO¶V e[SaQViRQ acWiRQ baVed 

VRlel\ RQ UeSUeVeQWaWiRQV fURm NRlWe aQd DNR¶V iQaSW 2018 eQYiURQmeQWal UeYieZ 

deciViRQ. AR 711 aW 1-2, 14-15, 18. 
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ii. Water Qualit\  
 

IQ SecWiRQ 31 RQ ZaWeU TXaliW\, DNR dReV QRW addUeVV SRWeQWial lRcal effecWV WR 

ZellV, ZeWlaQdV RU Whe Rede\e RiYeU. AR 711 aW 19-22. IQVWead, iW ciWeV UefeUeQceV XVed 

fRU dUaZiQg cXmXlaWiYe effecWV bRXQdaUieV, QRWeV Whe SUimac\ Rf RWheU ageQcieV, diVcXVVeV 

Whe lack Rf aYailable mRQiWRUiQg daWa, geQeUall\ UefeUeQceV Whe GURXQdZaWeU PURWecWiRQ 

RXle, aQd UefeUeQceV NRlWe¶V WaWeU QXaliW\ CeUWificaWiRQ. AR 711 aW 19-22. The VecWiRQ 

alVR VWaWeV Whe SRWeQWial fRU QiWUaWe aQd SeVWicide cRQWamiQaWiRQ WR ³RUigiQaWe beQeaWh Whe 

cURSSed SURjecW ViWe aQd [] migUaWe RffViWe. AR 711 aW 21. 

iii. Mitigation  
 

IQ SecWiRQ 28, DNR VWaWeV WhaW BMPV iQclXded iQ NRlWe¶V MDA ZaWeU TXaliW\ 

ceUWificaWiRQ agUeemeQW aUe UeaVRQabl\ ceUWaiQ WR RccXU. AR 711 aW 17-18. DNR VWaWeV 

QiWUaWe gURXQdZaWeU cRQWamiQaWiRQ lRZeU WhaQ WhaW meaVXUed iQ MDA¶V B\URQ VWXd\ haV 

beeQ UecRUded. AR 711 aW 18. DNR geQeUall\ UefeUeQceV EPA SeVWicide eYalXaWiRQ aQd 

MDA BMPV. AR 711 aW 18. DNR cRQclXdeV SecWiRQ 28 b\ QRWiQg WhaW Whe iUUigaWiRQ 

cRQVeUYaWiRQ SlaQ cRQWaiQV ³RSWiRQV aQd UecRmmeQdaWiRQV´ aQd dReV QRW diVcXVV ViWe-

VSecific maQXUe RU QiWUaWe maQagemeQW SlaQV. AR 711 aW 18.  

iY. Water Quantit\/Aquifer Test 

IQ SecWiRQ 22, DNR liVWV SRWeQWiall\ VigQificaQW lRcal ZaWeU TXaQWiW\ effecWV 

iQclXdiQg:1) SRWeQWial fRU ³mRdeUaWe´ imSacWV WR Whe Rede\e RiYeU (AR 711 aW 7); 2) 

XQkQRZQ UiVkV WR Rede\e RiYeU aQd ZeWlaQdV fURm SXmSiQg Whe QRUWheUQ Zell (AR 711 aW 

7); 3) ³high UiVk´ Rf Zell iQWeUfeUeQce fRU VeYeUal QeaUb\ dRmeVWic ZellV fURm SXmSiQg 

RQe RU mRUe ZellV (AR 711 aW 5); 4) iQVXfficieQW daWa WR deWeUmiQe UiVk Rf iQWeUfeUeQce 
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ZiWh addiWiRQal UeVideQWial ZellV (AR 711 aW 8); aQd 5) ]eUR iQfRUmaWiRQ WR helS eYalXaWe 

Whe UiVk WR 11dRmeVWic ZellV. (AR 711 aW 6). SecWiRQ 22 UecRmmeQdV VeYeUal geQeUal 

SeUmiW cRQdiWiRQV. AR 711 aW 6. 

Y. Pesticide Drift  
 

DNR ackQRZledgeV iQ SecWiRQ 27 Whe cRmmeQW WhaW DNR ZhRll\ igQRUed VeYeUal 

UeVideQceV iQ deWeUmiQiQg a ³Qegligible/lRZ´ UiVk Rf hXmaQ healWh effecWV fURm SeVWicide 

dUifW aQd WheQ UeacheV Whe Vame cRQclXViRQ agaiQ ZiWhRXW addiWiRQal aQal\ViV. AR 711 aW 

16, 29. DNR falVel\ VWaWeV WhaW QRQ-HRdgkiQ¶V L\mShRma iV ³QRW aVVRciaWed ZiWh Whe XVe 

Rf SeVWicideV.´ AR 711 aW 16. 

Yi. Pollinators 

IQ UeVSRQVe WR VSecific SRlliQaWRU cRQceUQV, DNR UefeUeQceV Whe EAW¶V WhUee-

VeQWeQce, QRQ-VSecieV-VSecific aVVeVVmeQW iQ Whe ROD. AR 711 aW 11, 28-29. 

11. Finding of Fact Sheets for Project Permit Applications 
 

ThUee FiQdiQg Rf FacW (FOF) VheeWV fRU PURjecW SeUmiW aSSlicaWiRQV VWaWe WhaW NRlWe 

SlaQV WR gURZ alfalfa, cRUQ aQd VR\beaQV. AR 213 aW 1; AR 214 aW 1; AR 215 aW 1. 

AlWhRXgh Whe facW VheeWV RmiW SRWaWReV, Whe\ UeflecW aQ XQchaQged WRWal ZaWeU 

aSSURSUiaWiRQ amRXQW. AR 213 aW 3; AR 214 aW 3; AR 215 aW 3.The FOF alVR VWaWe WhaW 

DNR ZaiYed UeTXiUemeQWV WhaW NRlWe ideQWif\ all UeVideQWial ZellV ZiWhiQ a mile aQd 

aVVeVV UeaVRQableQeVV Rf SURSRVed iUUigaWiRQ. AR 213 aW 2; 214 aW 2; 215 aW 2. All WhUee 

FOF alVR ideQWif\ aW UiVk UeVideQWial ZellV. AR 213 aW 4; AR 214 aW 4; AR 215 aW 4. The 

FOF fRU Whe QRUWheUQ Zell VWaWeV WhaW Whe aTXifeU SXmS WeVW cRXld QRW be aSSlied WR Whe 

SeUmiW aSSlicaWiRQ aQd Vafe \ield caQQRW be deWeUmiQed. AR 213 aW 3-4. DNR fiVheUieV 
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UecRmmeQded cRQdiWiRQal aSSURYal RQl\ if cXmXlaWiYe aSSURSUiaWiRQV Zill QRW affecW 

VXUface ZaWeU UeVRXUceV. AR 213 aW 4; AR 214 aW 4; AR 215 aW 4. 

 
STANDARD OF REVIEW 

 
 ThiV CRXUW UeYieZV aQ ageQc\ deciViRQ WR eQVXUe WhaW Whe ageQc\ haV WakeQ a ³haUd 

lRRk´ aW Whe ValieQW iVVXeV aQd haV ³geQXiQel\ eQgaged iQ UeaVRQed deciViRQ-makiQg.´ 

CLWL]eQV AdYRcaWLQg ReVSRQVLbOe DeY. Y. KaQdL\RKL CW\. Bd. Of CRPP¶UV, 713 N.W.2d 

817, 832 (MiQQ. 2006) (CARD). AgeQc\ deciViRQV aUe UeYeUVed ZheQ ³Whe\ UeflecW aQ 

eUURU Rf laZ, Whe fiQdiQgV aUe aUbiWUaU\ aQd caSUiciRXV, RU Whe fiQdiQgV aUe XQVXSSRUWed b\ 

VXbVWaQWial eYideQce.´ Id. A deciViRQ iV aUbiWUaU\ aQd caSUiciRXV if aQ ageQc\ a) Uelied RQ 

facWRUV QRW iQWeQded b\ Whe legiVlaWXUe; (b) eQWiUel\ failed WR cRQVideU aQ imSRUWaQW aVSecW 

Rf Whe SURblem; c) RffeUed aQ e[SlaQaWiRQ WhaW UXQV cRXQWeU WR Whe eYideQce; RU d) Whe 

deciViRQ iV VR imSlaXVible WhaW iW cRXld QRW be e[SlaiQed aV a diffeUeQce iQ YieZ RU Whe 

UeVXlW Rf Whe ageQc\¶V e[SeUWiVe.´Id. SXbVWaQWial eYideQce iV ³1) VXch UeleYaQW eYideQce aV 

a UeaVRQable miQd mighW acceSW aV adeTXaWe WR VXSSRUW a cRQclXViRQ; 2) mRUe WhaQ a 

VciQWilla Rf eYideQce; 3) mRUe WhaQ µVRme eYideQce¶; 4) mRUe WhaQ µaQ\ eYideQce¶; aQd 5) 

eYideQce cRQVideUed iQ iWV eQWiUeW\.´ ReVeUYe MLQLQg CR. Y. HeUbVW, 256 N.W.2d 808, 825 

(MiQQ. 1977). 

 ThiV CRXUW dReV QRW defeU WR ageQc\ ³[i]QWeUSUeWaWiRQ Rf VWaWXWeV aQd UXleV aQd Whe 

aSSlicaWiRQ Rf VWaWXWeV aQd UXleV WR XQdiVSXWed facWV´, Zhich aUe ³TXeVWiRQV Rf laZ WhaW 

[Whe CRXUW] UeYieZ[V] de QRYR.´ IQ Ue EQYWO. AVVeVVPeQW WRUNVKeeW fRU WKe 33Ud SaOe Rf 

SWaWe MeWaOOLc LeaVeV LQ ALWNLQ, 838 N.W.2d 212, 216 (MiQQ. CW. ASS. 2013). 
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ARGUMENT 
 

I. DNR¶S SEPARATION OF THE PROJECT FROM RDO¶S 7,000-ACRE 
PHASED EXPANSION ACTION VIOLATES MEPA.  
 
IQ RUdeUiQg Whe EAW aQd deQ\iQg aQ EIS, DNR defiQed Whe PURjecW aV VeSaUaWe 

fURm RDO¶V 7,000-acUe ShaVed e[SaQViRQ acWiRQ. AR 711; AR 789. DNR¶V VeSaUaWiRQ Rf 

Whe PURjecW fURm RDO¶V e[SaQViRQ acWiRQ iV XQVXSSRUWed b\ VXbVWaQWial eYideQce, 

aUbiWUaU\ aQd caSUiciRXV aQd aQ eUURU Rf laZ. 

ThiV CRXUW haV declaUed WhaW a SURjecW¶V defiQiWiRQ iV a WhUeVhRld iVVXe UeTXiUiQg 

iQWeUSUeWaWiRQ Rf MEPA VWaWXWe aQd UXleV aQd iV a TXeVWiRQ Rf laZ iW UeYieZV de QRYR. IQ Ue 

MLQQ. PRZeU¶V PeWLWLRQ fRU ASSURYaO Rf WKe EQeUg\ FRUZaUd ReV. PacNage, 938 N.W. 2d 

843, 849 (MiQQ. CW. ASS. 2019). ThiV CRXUW haV jRiQWl\ iQWeUSUeWed defiQiWiRQV iQ MiQQ. R. 

4410.0200, SXbd. 65 aQd MiQQ. R. 4410.0220, SXbd. 33 WR defiQe ³SURjecW´ fRU SXUSRVeV 

Rf eQYiURQmeQWal UeYieZ aV ³a defiQiWe, ViWe-VSecific acWiRQ WhaW cRQWemSlaWeV RQ-Whe-

gURXQd eQYiURQmeQWal chaQgeV, iQclXdiQg chaQgeV iQ Whe QaWXUe Rf Whe XVe.´ MLQQeVRWaQV 

fRU ReVSRQVLbOe Rec. Y. DeS¶W Rf NaWXUaO ReV., 651 NW 2d 533, 540 (MiQQ. CW. ASS. 

2002) (MRR).WheWheU a SURjecW iV SaUW Rf a laUgeU ShaVed acWiRQ iV SaUW aQd SaUcel Rf Whe 

SURjecW defiQiWiRQ aQal\ViV. See GXide WR MiQQeVRWa EQYiURQmeQWal ReYieZ RXleV 9 (Ma\ 

2010) (³OQce aQ RGU haV deWeUmiQed WhaW a SURjecW e[iVWV, iW mXVW WheQ deWeUmiQe hRZ 

big Whe SURjecW iV.´).4 

                                                      
4Ma\ 2010 GXide WR MiQQeVRWa EQYiURQmeQWal ReYieZ RXleV (2010), 
hWWSV://ZZZ.eTb.VWaWe.mQ.XV/ViWeV/defaXlW/fileV/dRcXmeQWV/GXide%20WR%20MN%20ER%
20RXleV-Ma\%202010.Sdf. 
 



3ϴ 
 

MEPA UeTXiUeV eYalXaWiRQ Rf ShaVed acWiRQV aV a ViQgle SURjecW. MiQQ. R. 

4410.1700, SXbS. 9, MiQQ. R. 4410.1000, SXbS. 4 (2018). MEPA UegXlaWiRQV VSecificall\ 

SURYide Whe elemeQWV Rf a ShaVed acWiRQ:1) WZR RU mRUe SURjecWV; 2) XQdeUWakeQ b\ Whe 

Vame SURSRVeU; 3)ZiWh eQYiURQmeQWal effecWV RQ Whe Vame geRgUaShic aUea; aQd 4) Zhich 

aUe VXbVWaQWiall\ ceUWaiQ WR be XQdeUWakeQ VeTXeQWiall\ RYeU a limiWed SeUiRd Rf Wime. 

MiQQ. R 4410.0200, SXbS. 60 (2020). A SURSRVeU caQ be a ViQgle SeUVRQ RU a SeUVRQ ZhR 

diUecWV RWheUV WR XQdeUWake a SURjecW. MiQQ. R 4410.0200, SXbS. 68 (2020). 

A. Substantial eYidence does not support DNR¶s decision to separate the 
Project from RDO¶s 7,000-acre e[pansion action. 

 
RegaUdiQg Whe eYideQce iQ Whe UecRUd cRQceUQiQg Whe fiUVW WZR elemeQWV Rf a ShaVed 

acWiRQ, RelaWRUV SURYided iQ WheiU cRmmeQWV, aQd DNR had iQ iWV SRVVeVViRQ dXUiQg 

eQYiURQmeQWal UeYieZ, VXbVWaQWial eYideQce WhaW Whe PURjecW iV SaUW Rfa 54-SaUW ShaVed 

acWiRQ diUecWed b\ RDO ViQce 2015. AR 484 aW 13-14; AR 20 aW � 21 (e); AR 799 aW 

DNRAMEND21456; AR 805 aW DNRAMEND21473; AR 812 aW DNRAMEND21500; 

AR 210; AR 212. AURXQd 2014, afWeU eaUlieU dRXbliQg Whe caSaciW\ aW iWV SRWaWR 

SURceVViQg faciliW\, RDO bRXghW QeaUl\ 7,000acUeV Rf fRUeVWlaQd iQ RQe laUge SXUchaVe 

aQd begaQ defRUeVWiQg Whe PURjecW ViWe. AR 484 aW 9-10, 12-14; AR 752 aW DNR10019. AW 

aURXQd Whe Vame Wime, RDO VXbmiWWed aSSlicaWiRQV fRU Whe WhUee PURjecW iUUigaWiRQ ZellV 

VimXlWaQeRXVl\ ZiWh 51 RWheU aSSlicaWiRQV, cRYeUiQg Whe 7,000-acUe aUea WhaW Whe cRmSaQ\ 

SURSRVed WR defRUeVW aQd cRQYeUW WR iUUigaWed SRWaWR SURdXcWiRQ (Vee FigXUe 4). AR 484 aW 

13-14; AR 489 aW 34. 
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IQ 2015, DNR WZice RUdeUed eQYiURQmeQWal UeYieZ cRYeUiQg Whe eQWiUe PiQelaQd 

SaQdV UegiRQ fRU RDO¶V aSSlicaWiRQ Sackage aV a ZhRle. AR 484 aW 3, Q. 8; AR 484 aW 14; 

AR489 aW 34. TR aYRid RUdeUed eQYiURQmeQWal UeYieZ, RDO WePSRUaULO\ ZhiWWled dRZQ 

iWV aSSlicaWiRQ Sackage, eYeQWXall\ agUeeiQg WR WePSRUaULO\ e[ciVe 52 Rf iWV RUigiQal 

aSSlicaWiRQV, iQclXdiQg WhRVe fRU Whe PURjecW ViWe. AR 484 aW 3, Q. 8; AR 484 aW 14.WheQ 

DNR aSSURYed Whe fiUVW WZR Rf RDO¶V UeTXeVWed iUUigaWiRQ SeUmiW aSSlicaWiRQV, Whe 

ageQc\ deemed Whem a ShaVed acWiRQ. AR 484 aW 16. 

UQable WR geW Whe PURjecW iUUigaWiRQ SeUmiWV ZiWhRXW eQYiURQmeQWal UeYieZ, RDO 

WXUQed aURXQd aQd, Zhile VWill RZQiQg Whe PURjecW ViWe, diUecWed NRlWe, XQdeU a Vham laQd 

Vale WUaQVacWiRQ, WR UeaSSl\ fRU PURjecW SeUmiWV aQd leaVe Whe laQd back WR RDO fRU SRWaWR 

faUmiQg. AR 203 aW � 21 (e); AR 206; AR 210; AR 212. AW Whe Vame Wime, RDO 

cRQWiQXed WR VlRZl\ UeaSSl\ fRU addiWiRQal SeUmiWV (Vee FigXUe 4). AR 62 aW DNR00995; 

AR 64; AR 90. 

IQ DNR¶V RZQ cRmmeQW UeTXeVW RQ NRlWe¶V UeQeZed PURjecW SeUmiWV, DNR 

iQdicaWed WhaW NRlWe acWed aV ageQW Rf laQdRZQeU, RDO, aQd DNR RfficialV cRmmeQWed 

WhaW Whe SeUmiWV VhRXld be eYalXaWed iQ UelaWiRQ WR RDO¶V 2015 aSSlicaWiRQV. AR 799 aW 

DNRAMEND21456; AR 805 aW DNRAMEND21473; AR 812 aW DNRAMEND21500; 

AR 801 aW DNRAMEND21469; AR 808 aW DNRAMEND21488; AR 814 aW 

DNRAMEND21513.  

RDO¶V RWheU ageQWV alVR acWed RQ behalf Rf NRlWe, fXUWheU eVWabliVhiQg RDO¶V 

cRQWiQXed diUecWiRQ Rf Whe PURjecW. NRWabl\, RDO¶V RXWVide aQd iQ-hRXVe cRXQVel 

iQWeUceded ZiWh DNR RQ NRlWe¶V behalf aV he ZRUked WR RbWaiQ SeUmiWV. AR 210 aW 
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DNR04334. ³NRlWe¶V´ eQgiQeeUiQg cRQVXlWiQg Weam WZice RffeUed eUURQeRXV RDO aTXifeU 

SXmS WeVWV iQ aQ aWWemSW WR ciUcXmYeQW ViWe-VSecific WeVWiQg. AR 26, 49. AddiWiRQall\, 

RDO cRQWiQXed WR Sa\ WhRXVaQdV Rf dRllaUV Rf Wa[eV RQ Whe SURSeUW\ afWeU ³VelliQg´ WR 

NRlWe aQd diUecWiQg him WR UeaSSl\ fRU PURjecW SeUmiWV. AR 206 aW DNR04329. AQd, RDO 

hRldV Whe Sh\Vical cRS\ Rf Whe ZaUUaQW\ deed NRlWe RffeUed aV SURRf Rf hiV ³RXWUighW´ 

RZQeUVhiS, VWURQgl\ iQdicaWiQg WhaW RDO VWill maiQWaiQV a VecXUiW\ iQWeUeVW iQ Whe PURjecW 

ViWe. AR 212. 

RegaUdiQg Whe WhiUd elemeQW Rf ShaVed acWiRQ, EQB gXidaQce claUifieV WhaW ³[W]he 

Vame geRgUaShic aUea iV affecWed if Whe effecWV Rf aQ\ SRWeQWiall\ VigQificaQW imSacWV 

RYeUlaS. The SURjecW ViWeV dR QRW Qeed WR be adjaceQW, RU eYeQ QeaUb\, if Whe imSacW ]RQe iV 

laUge.´ GXide WR MiQQeVRWa EQYiURQmeQWal ReYieZ RXleV 9 (Ma\ 2010).5 The ShaVed 

acWiRQ Zill imSacW Whe UegiRQ¶V dUiQkiQg ZaWeU aTXifeU, cRQQecWed deeS aTXifeUV aQd UiYeU 

V\VWemV, cRQWigXRXV SiQe fRUeVW habiWaW aQd SRlliQaWRUV (Vee FigXUeV 2, 3, 4). AR 349; AR  

484 aW 12; AR 497 aW 21-23, 26-27; AR 611. DNR iWVelf deWeUmiQed iQ SUeYiRXV 

eQYiURQmeQWal UeYieZ RUdeUV fRU RDO¶V 2015 aSSlicaWiRQV WhaW Whe PiQelaQd SaQdV iV Whe 

UeleYaQW geRgUaShic aUea fRU UeYieZiQg RDO¶V ShaVed acWiRQ, Zhich haV ViWeV clXVWeUed 

acURVV Whe UegiRQ (Vee FigXUe 4). AR 374 aW 38-39.  

SXbVWaQWial eYideQce alVR VaWiVfieV Whe fRXUWh elemeQW Rf ShaVed acWiRQ. EQB 

SURYideV Whe fRllRZiQg facWRUV fRU deWeUmiQiQg facWRU fRXU: 1) deWailed SlaQV aQd 

                                                      
5Ma\ 2010 GXide WR MiQQeVRWa EQYiURQmeQWal ReYieZ RXleV (2010), 
hWWSV://ZZZ.eTb.VWaWe.mQ.XV/ViWeV/defaXlW/fileV/dRcXmeQWV/GXide%20WR%20MN%20ER%
20RXleV-Ma\%202010.Sdf. 
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VSecificaWiRQV haYe beeQ SUeSaUed fRU fXWXUe VWageV; 2) iQfUaVWUXcWXUe/ faciliWieV haYe beeQ 

bXilW WR VeUYe fXWXUe VWageV; 3) iQiWial VWageV SUejXdice deciViRQV abRXW fXWXUe VWageV; 4) 

SURSRVeU haV cRQVWUXcWed RWheU SUeYiRXV VWageV iQ Whe aUea; aQd 5) aQ\ RWheU facWRU WhaW 

imSacWV ceUWaiQW\ Rf Whe fXWXUe VWageV. GXide WR MiQQeVRWa EQYiURQmeQWal ReYieZ RXleV 9 

(Ma\ 2010).6 

FiUVW, iQ 2015, RDO VXbmiWWed deWailed SlaQV aQd VSecificaWiRQVfRU fXWXUe VWageV Rf 

iUUigaWed faUmiQg iQ Whe fRUm Rf 54 Zell cRQVWUXcWiRQ aQd iUUigaWiRQ SeUmiW aSSlicaWiRQV, 

Zhich ideQWified SURSRVed cRQVWUXcWiRQ aQd RSeUaWiRQ Rf iUUigaWiRQ ZellV (Vee FigXUe 4). 

AR 484 aW 3, Q. 8; AR 484 aW 14. SecRQd, ZheQ RDO dRXbled iWV caSaciW\ aQd demaQd fRU 

SRWaWReV aW iWV PaUk RaSidV SURceVViQg faciliW\, iW bXilW iQfUaVWUXcWXUe WR VXSSRUW fXWXUe 

VWageV. AR 484 aW 9-10. ThiUd, RDO¶V VXbVWaQWial laQd SXUchaVe iQYeVWmeQW aQd 

iQfUaVWUXcWXUe iQYeVWmeQW SUejXdice Whe cRmSaQ\ WRZaUd Whe deYelRSmeQW Rf fXWXUe VWageV. 

AR 484 aW 12-13. FiQall\, RDO haV cRQWiQXed WR VlRZl\ deYelRS aQd imSlemeQW UelaWed 

SURjecW ViWeV, aV SeUmiWWed b\ DNR. AR 62; 64; 90. 

BaVed RQ Whe fRUgRiQg, DNR¶V deWeUmiQaWiRQ WhaW Whe PURjecW iV QRW a SaUW Rf 

RDO¶V e[SaQViRQ SlaQ iV XQVXSSRUWed b\ VXbVWaQWial eYideQce iQ Whe UecRUd aQd 

cRQVWiWXWeV UeYeUVible eUURU. 

B. DNR arbitraril\ and capriciousl\ separated the Project from RDO¶s 
7,000-acre e[pansion action. 
 

                                                      
6Ma\ 2010 GXide WR MiQQeVRWa EQYiURQmeQWal ReYieZ RXleV (2010), 
hWWSV://ZZZ.eTb.VWaWe.mQ.XV/ViWeV/defaXlW/fileV/dRcXmeQWV/GXide%20WR%20MN%20ER%
20RXleV-Ma\%202010.Sdf. 
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IQ defiQiQgWhe PURjecW aV VeSaUaWe fURm RDO¶V 7,000-acUe e[SaQViRQ, DNR 

aUbiWUaUil\ igQRUed VXbVWaQWial eYideQce demRQVWUaWiQg ShaVed acWiRQ. DNR alVR 

aUbiWUaUil\ UeVSRQded WR RealWRUV¶ cRmmeQWV. IQ iWV ROD, DNR VWaWeV WhaW ³iQfRUmaWiRQ 

VXbmiWWed ZiWh Whe CiWi]eQ¶V PeWiWiRQ « dReV QRW VXSSRUW Whe cRQclXViRQ WhaW Whe PURjecW 

iV iQ facW aQ RDO SURjecW´ becaXVe NRlWe WRld DNR WhaW QR ZUiWWeQ agUeemeQW WR ³faUm 

fRU RU e[clXViYel\ Vell SRWaWReV WR RDO´ e[iVWV. AR711 aW 18. SimilaUl\, DNR fRXQd WhaW 

abVeQW ackQRZledgmeQW fURm NRlWe Rf aQ e[iVWiQg ZUiWWeQ agUeemeQW beWZeeQ himVelf 

aQd RDO, Whe ageQc\ caQQRW fiQd ShaVed acWiRQ. AR 711 aW 15.  

AlWhRXgh WhiV CRXUW haV SeUmiWWed ageQcieV WR Uel\ VRlel\ RQ a SURSRVeU¶V ZRUd 

UegaUdiQg Whe VcRSe Rf a SURjecW, iW haV dRQe VR RQl\ ZheQ RSSRQeQWV ciWed QR RWheU 

eYideQce WR Whe cRQWUaU\. IQ Ue MLQQ. PLSe LLQe CR., 2008 MiQQ. ASS. UQSXbl. LEXIS 

675 aW, *32-33 (MiQQ. CW. ASS. JXQe 10, 2008). HeUe, XQlike IQ Re PLSeOLQe, VXbVWaQWial 

eYideQce Rf ShaVed acWiRQfillV Whe UecRUdaQd UeQdeUV Whe ageQc\¶V UeliaQce VRlel\ RQ 

NRlWe¶V fickle ZRUd aUbiWUaU\ aQd caSUiciRXV. 

NRW RQl\ iV WheUe VXbVWaQWial iQdiUecW eYideQce iQ Whe UecRUd XQdeUcXWWiQg NRlWe¶V 

laWeVW SURclamaWiRQ, NRlWe himVelf haV UeSeaWedl\ admiWWed WR DNR WhaW he ZRXld be 

ZRUkiQg ZiWh RDO WR gURZ SRWaWReV RQ Whe PURjecW ViWe. AR 210 aW DNR04334. 

AddiWiRQall\, Whe UecRUd UeflecWV WhaW NRlWe QeYeU diVaYRZed hiV VWaWed iQWeQW WR ZRUk ZiWh 

RDO. IQ WelliQg DNR he did QRW haYe a cXUUeQW ZUiWWeQ agUeemeQW, NRlWe VWaWed WhaW iW ZaV 

hiV ³Rfficial´ SRViWiRQ Zhile alVR VWaWiQg hiV ³XQRfficial´ SRViWiRQ ZaV WhaW iW ZaV ³QRQe Rf 

aQ\RQe¶V bXViQeVV.´ AR 666. TakeQ WRgeWheU, Whe facWV iQ Whe UecRUd UeQdeU DNR¶V 

cRmSleWe UeliaQce RQ NRlWe¶V YacillaWiQg ZRUd aUbiWUaU\ aQd caSUiciRXV.  
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MRUeRYeU, WhiV CRXUW haV e[SUeVVl\ UejecWed UeliaQce RQ a SURSRVeU¶V ZRUd, 

VWaQdiQg alRQe, ZheQ a SURjecW ViWe¶V Sh\Vical caSaciW\ haV Whe SRWeQWial WR be laUgeU RU 

mRUe eQYiURQmeQWall\ imSacWfXl WhaQ ZhaW a SURSRVeU claimV RU VWaWeV iQ SeUmiW 

aSSlicaWiRQV. See, BeUQe AUea AOOLaQce fRU QXaOLW\ LLYLQg Y. DRdge CQW\. Bd. Of 

CRPP¶UV, 694 N.W.2d 577, 582-83 (MiQQ. CW. ASS. 2005) (BeUQe). JXdge MiQge¶V 

cRQcXUUiQg RSiQiRQ iQ BeUQe fXUWheU VXggeVWV WhaW WhiV CRXUW VhRXld cRQVideU ecRQRmic 

SUeVVXUeV WR XWili]e a SURjecW ViWe.  

HeUe, VXbVWaQWial eYideQce iQ Whe UecRUd, iQclXdiQg NRlWe¶V RZQ UeSeaWed 

VWaWemeQWV WR DNR, VXggeVW WhaW Whe PURjecW ViWe iV iQWeQded WR be XVed fRU iUUigaWed SRWaWR 

SURdXcWiRQ, a XQiTXel\ chemicall\ iQWeQViYe W\Se Rf agUicXlWXUe. AR 131 aW 28; AR 210 aW 

DNR04334. DNR¶V PRZeUPRiQW SUeVeQWaWiRQ, iQclXded ZiWh RelaWRUV¶ cRmmeQWV, UeflecWV 

WhaW NRlWe VWaQdV WR make 8 WR 14 WimeV mRUe SURfiW fURm gURZiQg SRWaWReV. AR 432 aW 

DNR08074.The Sh\Vical caSabiliW\ Rf Whe ViWe aQd Whe VXbVWaQWial ecRQRmic SUeVVXUe WR 

gURZ SRWaWReV, fXUWheU eVWabliVheV WhaW DNR¶V VRliWaU\ UeliaQce RQ NRlWe¶V ZRUd ZaV 

aUbiWUaU\ aQd caSUiciRXV. AR 432 aW DNR08074. 

The eYideQce iQ iWV eQWiUeW\ UegaUdiQg ShaVed acWiRQ SeUmiWV RQl\ RQe UaWiRQal 

cRQclXViRQ: RDO SURSRVed a 7,000-acUe ShaVed e[SaQViRQ acWiRQ cRQViVWiQg Rf 54 SeUmiW 

aSSlicaWiRQV aQd aVVeVVmeQWV iQ 2015, aQd ViQce WhaW Wime, RDO haV cRQWiQXed WR diUecW 

imSlemeQWaWiRQ Rf SURjecW ShaVeV iQclXdiQg Whe PURjecW ViWe. DNR haV kQRZiQgl\ allRZed 

cRQWiQXed illegal imSlemeQWaWiRQ Rf Whe ShaVed acWiRQ, ZiWhRXW eQYiURQmeQWal UeYieZ, 

deVSiWe ackQRZledgiQg WhaW RDO¶V ShaVed acWiRQ ma\ be VlRZl\ aQd iUUeYeUVibl\ 

degUadiQg Whe UegiRQ¶V QaWXUal UeVRXUceV. AR 62 aW DNR00995. ShRXld Whe CRXUW allRZ 



44 
 

DNR¶V illegall\ fUagmeQWed aSSURach WR VWaQd, UiYeUV, ZeWlaQdV, SRlliQaWRUV aQd fRUeVWV iQ 

Whe PiQelaQd SaQdV Zill cRQWiQXe WR VXffeU a VlRZ deaWh b\ a WhRXVaQd cXWV, Zhile 

iQdiYidXal UXUal cRmmXQiWieV baWWle Whe immediaWe WhUeaWV Rf dUiQkiQg ZaWeU iQVecXUiW\ 

aQd cRQWamiQaWiRQ aQd WR[ic SeVWicide dUifW. 

C. DNR erred as a matter of laZ Zhen it separated the Project from 
RDO¶s 7,000-acre e[pansion action and failed to respond to the 
substantial eYidence in the record establishing a phased action.  

 
DNR alVR eUUed aV a maWWeU Rf laZ iQ defiQiQg Whe PURjecW aV a VWaQdalRQe 

RSeUaWiRQ. IQ iWV eQYiURQmeQWal UeYieZ deciViRQV, Whe CRXUW haV emShaVi]ed a fRcXV RQ 

RQ-Whe-gURXQd SURjecW UealiWieV UaWheU WhaQ QaUURZ ageQc\ SURceVVeV. See e.g. BeUQe, 694 

N.W.2d aW 583; MRR, 651 N.W.2d aW 536, 539-40. MEPA e[SliciWl\ UeTXiUeV aQ ageQc\ 

deWeUmiQe ZheWheU a SURjecW UeTXiUeV eQYiURQmeQWal dRcXmeQWV b\ UefeUeQciQg ³Whe 

Sh\Vical acWiYiW\ WR be XQdeUWakeQ aQd QRW [] Whe gRYeUQmeQWal SURceVV Rf aSSURYiQg Whe 

SURjecW.´ MiQQ. R. 4410.0200, SXSb. 65 (2020).  

IQ WhiV caVe, cRQWUaU\ WR black leWWeU laZ, iQ RUdeUiQg Whe EAW aQd defiQiQg aQd 

aVVeVViQg Whe PURjecW, DNR QaUURZl\ cRQfiQed iWV aQal\ViV WR Whe UelaWed NRlWe iUUigaWiRQ 

SeUmiW UeTXeVWV. AR 374; AR 789 aW 12 � 1-3. DNR alVR, iQ defiQiQg Whe PURjecW,e[clXded 

RDO¶V RSeUaWiRQV baVed VRlel\ RQ aQRWheU QaUURZl\ defiQed RDO SeUmiW acWiRQ, RDO¶V 

fRXU SeUmiW ameQdmeQW UeTXeVWV iQ 2018, fRU Zhich DNR decliQed WR e[eUciVe 

eQYiURQmeQWal UeYieZ. AR 789aW 12 � 1-3. DNR failed WR eYalXaWe Whe PURjecW¶V 

cRQQecWiRQ WR RDO¶V UelaWed, RQgRiQg aQd Zell-ideQWified 2015 SURSRVal. AR 789. RDO¶V 

2015 aSSlicaWiRQ Sackage ideQWifieV Whe lRcaWiRQ Rf 54 SURSRVed iUUigaWed faUmiQg ViWeV, 

iQclXdiQg Whe PURjecW ViWe, aQd cRQWemSlaWeV Whe cRQVWUXcWiRQ aQd RSeUaWiRQ Rf iUUigaWiRQ 
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ZellV aQd Whe cRQYeUViRQ Rf fRUeVWlaQd (Vee FigXUe 4). AR 484 aW 13-14. MEPA 

UegXlaWiRQV aQd UeleYaQW caVe laZ UeTXiUed DNR WR aW leaVW cRQVideU RDO¶V UelaWed 

SURSRVed Zell cRQVWUXcWiRQ aQd Sh\Vical laQd cRQYeUViRQ aQd iUUigaWiRQ acWiYiW\ aV SaUW Rf 

Whe EAW. AccRUdiQgl\, DNR legall\ eUUed ZheQ iW UelegaWed diVcXVViRQ Rf Whe Vame WR aQ 

eQc\clRSedic RYeUYieZ iQ a ³RegiRQal EQYiURQmeQWal TRSicV´ aWWachmeQW. AR 375, 

AWWachmeQW E aW 3-5.  MRUeRYeU, DNR fXUWheU YiRlaWed MEPA, ZheQ iW failed WR SURYide 

aQ\ VSecific UeVSRQVe WR Whe VXbVWaQWial eYideQce iQ Whe UecRUd WhaW Whe PURjecW iV SaUW Rf 

RDO¶V e[SaQViRQ acWiRQ.  

AV DNR¶V deciViRQ WR VeSaUaWe Whe PURjecW fURm RDO¶V 2015 ShaVed e[SaQViRQ 

acWiRQ ZaV aQ eUURU Rf laZ, WhiV CRXUW, iQ e[eUciViQg iWV de QRYR UeYieZ, VhRXld UeYeUVe Whe 

ageQc\¶V NegaWiYe DeclaUaWiRQ. 

II. DNR¶S NEGATIVE DECLARATION BASED ON ITS DETERMINATION 
THAT THE PROPOSED PROJECT DOES NOT HAVE THE POTENTIAL 
FOR SIGNIFICANT ENVIRONMENTAL EFFECTS VIOLATES MEPA.  

 
 IQ deQ\iQg aQ EIS, DNR fRXQd Whe PURjecW SRVeV QR VigQificaQW eQYiURQmeQWal 

effecWV. AR 711 aW DNR09471-DNR09473. DNR¶V deciViRQ iV aQ eUURU Rf laZ, 

XQVXSSRUWed b\ VXbVWaQWial eYideQce aQd aUbiWUaU\ aQd caSUiciRXV. 

 MEPA UeTXiUeV a UeYieZiQg bRd\ cRmSleWe aQ EIS fRU a SURjecW if iW haV Whe 

SRWeQWial fRU VigQificaQW eQYiURQmeQWal effecWV. MiQQ.SWaW. 116D.04, SXbd. 2a (2019); Vee 

aOVR MiQQ.R. 4410.1700, SXbS. 1 (2018). UQdeU MEPA, a UeYieZiQg bRd\ mXVW cRQVideU 

Whe fRllRZiQg facWRUV iQ deWeUmiQiQg ZheWheU a SURjecW haV Whe SRWeQWial fRU VigQificaQW 

effecWV: 
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 A.  W\Se, e[WeQW, aQd UeYeUVibiliW\ Rf eQYiURQmeQWal effecWV;  
 B.  cXmXlaWiYe SRWeQWial effecWV Rf UelaWed RU aQWiciSaWed fXWXUe SURjecWV;  

C.  Whe e[WeQW WR Zhich Whe eQYiURQmeQWal effecWV aUe VXbjecW WR miWigaWiRQ b\ 
RQgRiQg SXblic UegXlaWRU\ aXWhRUiW\; aQd  
D.  Whe e[WeQW WR Zhich eQYiURQmeQWal effecWV caQ be aQWiciSaWed aQd cRQWURlled aV 
a UeVXlW Rf RWheU aYailable eQYiURQmeQWal VWXdieV XQdeUWakeQ b\ SXblic ageQcieV RU 
Whe SURjecW SURSRVeU, iQclXdiQg RWheU EISV.   

 
MiQQ. R. 4410.1700, SXbS. 7 (2018). 

 
A. DNR erred as a matter of laZ in failing to consider Dr. Kraft¶s e[pert 

reportestablishing the potential for significant local Zater qualit\ effects. 
 

IQ YiRlaWiRQ Rf MEPA, DNR eQWiUel\ failed WR cRQVideU Whe e[SeUW UeSRUW Rf DU. 

GeRUge KUafW, VXbmiWWed aV SaUW Rf RelaWRU EWG¶V EAW cRmmeQW. AR 486 aW 

DNR08385-DNR08398; AR 711. IQ makiQg aQ EIS deWeUmiQaWiRQ, a UeYieZiQg bRd\ 

mXVW VSecificall\ UeVSRQd WR all VXbVWaQWiYe aQd Wimel\ cRmmeQWV RQ Whe EAW. MiQQ. R. 

4410.1700, SXbS. 4 (2018). DU. KUafW iV RQe Rf Whe fRUemRVW UegiRQal e[SeUWV RQ 

gURXQdZaWeU cRQWamiQaWiRQ beQeaWh iUUigaWed YegeWable cURSV gURZQ iQ VaQd\ VRilV. AR 

486 aW DNR08393-DNR08398. DNR QRW RQl\ failed WR SURYide a VSecific UeVSRQVe WR DU. 

KUafW¶V UeSRUW, DNR dReV QRW meQWiRQ iW RQce iQ RYeU 12,000 SageV Rf UecRUd maWeUial.  

DeYaVWaWiQgl\, DU. KUafW¶V aQal\ViV, Zhich aVVXmeV Whe XVe Rf beVW maQagemeQW 

SUacWiceV (BMPV), VhRZV WhaW gURXQdZaWeU cRQWamiQaWiRQ beQeaWh Whe PURjecW ViWe Zill 

likel\ be doXble Wo TXadUXple Whe Safe DUiQkiQg WaWeU AcW limiW Rf 10 mg/L. AR 486 aW 

DNR08385-DNR08398. PRWeQWial gURXQdZaWeU aQd dUiQkiQg ZaWeU cRQWamiQaWiRQ aW WZR 

WR fRXU WimeV Whe healWh limiW eVWabliVhed b\ Whe EQYiURQmeQWal PURWecWiRQ AgeQc\ 

UeSUeVeQWV a SRWeQWiall\ VigQificaQW eQYiURQmeQWal effecW. IW alVR SUeVeQWV a VeUiRXV SXblic 

healWh WhUeaW fRU Whe high deQViW\ Rf QeighbRUV ZhRVe SUiYaWe UeVideQWial ZellV VXUURXQd 
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Whe SURjecW ViWe (Vee FigXUe 6). AR 486 aW DNR08418-DNR08421; AR 497 aW 25. DNR¶V 

cRmSleWe failXUe WR addUeVV DU. KUafW¶V RSiQiRQ aQd VSecificall\ UeVSRQd WR VXbVWaQWiYe 

cRmmeQWV cRQVWiWXWeV UeYeUVible legal eUURU. 

B. DNR¶s decision that the Project does not haYe the potential for significant 
local Zater qualit\ effects is arbitrar\ and capricious. 
 

IQ iWV NegaWiYe DeclaUaWiRQ, DNR aUbiWUaUil\ aQd caSUiciRXVl\ cRQclXded WhaW ZaWeU 

UeVRXUce cRQWamiQaWiRQ aQd deSleWiRQ, SRlliQaWRU haUmV aQd SeVWicide dUifW fURm Whe 

PURjecW Zill be ³limiWed iQ e[WeQW, WemSRUaU\, RU UeYeUVible´ aQd ³RQgRiQg SXblic 

UegXlaWRU\ aXWhRUiW\ aQd VSecific meaVXUeV ideQWified caQ be e[SecWed WR effecWiYel\ 

addUeVV [ZaWeU UeVRXUceV, cRQWamiQaWiRQ aQd aiU] effecWV.´ AR 711 aW DNR09471-

DNR09473. 

IQ Whe diUecWl\ aSSlicable TURXW caVe, WhiV CRXUW fRXQd MDA¶V UefXVal WR RUdeU aQ 

EIS, iQ Whe face Rf eYideQce demRQVWUaWiQg a SURSRVed iUUigaWiRQ RSeUaWiRQ iQ Whe PiQelaQd 

SaQdV had Whe SRWeQWial fRU VigQificaQW eQYiURQmeQWal effecWV, WR be aUbiWUaU\ aQd 

caSUiciRXV. TURXW UQOLPLWed Y MLQQ. DeSW. Rf Ag., 528 N.W.2d 903, 909 (MiQQ. CW. ASS. 

1995). ThiV CRXUW held WhaW a SURSRVed iUUigaWiRQ RSeUaWiRQ iQ Whe PiQelaQd SaQdV RQe-

WhiUd Whe Vi]e Rf Whe SURSRVed PURjecW had Whe SRWeQWial fRU VigQificaQW effecWV aQd iQ 

defeUUiQg mRQiWRUiQg aQd aQal\ViV WR Whe SeUmiWWiQg SURceVV, Whe MDA cRmmiVViRQeU 

³abaQdRQed hiV dXW\ WR UeTXiUe aQd EIS´ aQd made a ³mRckeU\ Rf Whe EAW aV a deciViRQ-

makiQg WRRl.´Id.  

IQ TURXW, MDA, aV DNR haV dRQe iQ WhiV caVe, diVUegaUded SRWeQWiall\ VigQificaQW 

effecWV UaiVed b\ jXUiVdicWiRQal ageQcieV aQd cRmmeQWeUV, defeUUed VWXd\ Rf Whe Vame WR 
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Whe SeUmiWWiQg SURceVV aQd Uelied RQ geQeUal miWigaWiRQ meaVXUeV. Id. aW 909. IQ UeachiQg 

iWV deciViRQ, Whe CRXUW iQ TURXW QRWed SRWeQWiall\ VigQificaQW effecWV fURm Whe 97-acUe 

iUUigaWiRQ RSeUaWiRQ iQ Whe PiQelaQd SaQdV iQclXdiQg QiWUaWe aQd SeVWicide gURXQdZaWeU 

cRQWamiQaWiRQ, RffViWe cRQWamiQaWiRQ migUaWiRQ, deSleWiRQ imSacWV WR Whe UiYeU dXe WR 

leak\, cRQQecWed aTXifeUV, SeVWicide dUifW aQd dUiQkiQg ZaWeU SXblic healWh imSacWV. Id. aW 

905-910.The CRXUW fXUWheU QRWed cRQceUQV ZiWhefficac\ aQd eQfRUcemeQW Rf SURSRVed 

miWigaWiRQ meaVXUeV. Id. aW 906. 

HeUe, PCA, MDH, iQdiYidXal DNR RfficialV aQd RelaWRUV haYe UeQeZed Whe Vame 

SRWeQWiall\ VigQificaQW ZaWeU TXaliW\ aQd TXaQWiW\ aQd SeVWicide effecWV UecRgQi]ed iQ 

TURXW. Id.aW 906-909. AR 482, 484, 497. RelaWRUV fXUWheU bXWWUeVVed WheVe cRQceUQV, maQ\ 

Rf Zhich aUe QRZ Zell-dRcXmeQWed ZaWeU SRllXWiRQ UealiWieV WR Whe QRUWh aQd VRXWh Rf Whe 

SURjecW ViWe (Vee FigXUe 2), ZiWh addiWiRQal eYideQce. AR 484 aW 7, 8, 10-11, 26, 38-39; AR 

486 aW DNR08358-DNR08389; AR 497 aW 21-24, 26-27. 

MiQQeVRWa geRlRgiVW e[SeUW, Jeff BURbeUg, VWaWed MDA¶V 2020 B\URQ SWXd\ UeVXlWV 

iQ Whe PiQelaQd SaQdV VhRZ: 1) gURXQdZaWeU QiWUaWe cRQWamiQaWiRQ abRYe Whe Safe 

DUiQkiQg WaWeU AcW limiW Zill RccXU jXVW 1-2 \eaUV afWeU cRQYeUViRQ Rf fRUeVW WR iUUigaWed 

cURS laQd; 2) dRZQgUadieQW migUaWiRQ Rf QiWUaWe beQeaWh a ViQgle ceQWeU SiYRW field cRXld 

UeVXlW iQ a cRQWamiQaWiRQ SlXme RccXS\iQg hXQdUedV WR WhRXVaQdV Rf acUe feeW Rf 

gURXQdZaWeU aQd 3) UecRmmeQded BMP imSlemeQWaWiRQ iV cRVW SURhibiWiYe aV Zell aV 

iQeffecWiYe aW SUeYeQWiQg QiWUaWe cRQWamiQaWiRQ abRYe Whe healWh UiVk limiW. AR 497 aW 26-

27. DU. GeRUge KUafW fXUWheU QRWed WhaW MDA¶V VWXd\ UeVXlWV aUe cRQViVWeQW ZiWh hiV 
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SURjecWiRQV UegaUdiQg gURXQdZaWeU QiWUaWe cRQWamiQaWiRQ dRXbOe WR TXadUXSOe Whe Safe 

DUiQkiQg WaWeU AcW limiW. AR 486 aW DNR08388. 

DNR VWaff cRmmeQWV iQ Whe UecRUd XQdeUVcRUe RelaWRUV¶ cRQceUQV. OQe DNR 

VXbjecW-maWWeU e[SeUW QRWed, ³[Z]e dR QRW kQRZ ZheWheU QeaUb\ ZellV aUe aW UiVk Rf QiWUaWe 

RU SeVWicide cRQWamiQaWiRQ fURm Whe SURSRVeU¶V XVe.´ AR 629 aW DNRAMEND20223, cmW 

84d. AQRWheU ageQc\ Rfficial QRWed WhaW he ZaV XQVXUe hRZ ³[ZellV] cRXld be mRdified WR 

addUeVV QiWUaWeV.´ AR 757 aW DNR10199, DNR10211. 

UlWimaWel\, Whe UecRUd UeflecWV WhaW DNR fRcXVed heaYil\ RQ dUaZiQg QaUURZeU 

cXmXlaWiYe effecWV bRXQdaUieV, Zhile cRmSleWel\ failiQg WR cRmSleWe aQ aQal\ViV Rf 

SRWeQWiall\ VigQificaQW lRcal gURXQdZaWeU TXaliW\ effecWV RU UelaWed cRQWamiQaWiRQ effecWV 

WR SUiYaWe ZellV aQd cRQQecWed VXUface ZaWeU UeVRXUceV. AR 364-372; AR 374 aW 19-28, 

35; AR 711 aW 5-8, 17-18, 20-21. AV a UeVXlW, iQ iWV ROD, DNR aUbiWUaUil\ aQd RbWXVel\ 

UeSlied WR RelaWRUV¶ cRmmeQWV VWaWiQg, ³[g]iYeQ Whe QXmbeU Rf YaUiableV iQYRlYed iQ 

SUedicWiQg gURXQdZaWeU TXaliW\ iQ Whe eQYiURQmeQWall\ UeleYaQW aUea, iW iV XQlikel\ WhaW a 

mRdeliQg e[eUciVe ZRXld SURdXce defiQiWiYe UeVXlWV WhaW cRXld be Uelied XSRQ iQ deciViRQ 

makiQg.´ AR 711 aW 20.WiWh UeVSecW WR RelaWRUV¶ VSecific cRQceUQV UegaUdiQg Whe daWa aQd 

fiQdiQgV Rf MDA¶V B\URQ TRZQVhiS SWXd\ DNR aVVeUWed, ZiWhRXW VXSSRUWiQg UefeUeQceV, 

WhaW ³QiWUaWe cRQceQWUaWiRQV belRZ WhRVe UeSRUWed iQ Whe B\URQ SWXd\ haYe beeQ RbVeUYed 

fRllRZiQg imSlemeQWaWiRQ Rf beVW maQagemeQW SUacWiceV.´ AR 484 aW 17-19; AR 497 aW 

26-27; AR 711 aW 18. 

FailiQg WR ciWe UefeUeQceV RU RelaWRUV¶ e[SeUW UeSRUW aQd alVR cRQWUadicWiQg Whe 

ageQc\¶V RZQ iQ-hRXVe e[SeUW, DNR fXUWheU cRQclXded WhaW giYeQ Whe Vi]e Rf Whe SURjecW 
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aUea aQd NRlWe¶V WaWeU QXaliW\ CeUWificaWiRQ, ³Whe PURjecW iV QRW aQWiciSaWed WR 

VigQificaQWl\ cRQWUibXWe WR aQ\ iQcUeaVe iQ QiWUaWe cRQceQWUaWiRQ iQ QeaUb\ ZellV RU caXVe 

WhRVe ZellV WR e[ceed Whe DUiQkiQg ZaWeU VWaQdaUd Rf 10mg/L.´ AR 711 aW 20-21. DNR 

aWWemSWed WR jXVWif\ iWV aUbiWUaU\ UeVSRQVeV aQd lackiQg aVVeVVmeQW Rf SRWeQWiall\ 

VigQificaQW lRcal ZaWeU TXaliW\ effecWV b\ QRWiQg WhaW Whe ageQc\ ³dReV QRW UeWaiQ VRle RU 

eYeQ SUimaU\ jXUiVdicWiRQ RYeU ZaWeU TXaliW\ iQ MiQQeVRWa.´ AR 711 aW 20. 

DNR¶V cRQclXViRQ WhaW Whe PURjecW dReV QRW haYe Whe SRWeQWial fRU VigQificaQW ZaWeU 

cRQWamiQaWiRQ effecWV iV aUbiWUaU\ aQd caSUiciRXV. DNR Ueached iWV cRQclXViRQV b\ 

igQRUiQg RelaWRUV¶ ViWe-VSecific e[SeUW UeSRUW aQd RWheU diVcXVVed VcieQWific VWXdieV aQd 

VideVWeSSiQg RelaWRUV¶ cRmmeQWV RQ Whe VWaWe¶V RZQ QiWUaWe gURXQdZaWeU cRQWamiQaWiRQ 

aVVeVVmeQW iQ Whe PiQelaQd SaQdV. DNR alVR RmiWWed cRQVideUaWiRQ Rf VWaWe VWXdieV Rf 

VXUface ZaWeU cRQWamiQaWiRQ fURm iUUigaWed agUicXlWXUe immediaWel\ WR Whe NRUWh aQd 

SRXWh Rf Whe PURjecW ViWe. AR 349; AR 611. 

C. DNR arbitraril\ and capriciousl\ dismissed Relators¶ comments 
regarding ineffectiYe mitigation. 

 
DNR¶V failXUe WR addUeVV RelaWRUV¶VXbVWaQWial eYideQce Rf iQeffecWiYe miWigaWiRQ iV 

aUbiWUaU\ aQd caSUiciRXV. IQ CARD, 713 N.W.2d aW 835, Whe MiQQeVRWa SXSUeme CRXUW 

held WhaW miWigaWiRQ meaVXUeV ma\ RQl\ be cRQVideUed aV RffVeWWiQg SRWeQWiall\ VigQificaQW 

effecWV if Whe\ aUe ³VSecific, WaUgeWed aQd aUe ceUWaiQ WR be able WR miWigaWe Whe 

eQYiURQmeQWal effecWV.´ AlWhRXgh cRmSleWe miWigaWiRQ SlaQV aUe QRW UeTXiUed aQd 

miWigaWiRQ meaVXUeV Qeed QRW be maQdaWRU\ miWigaWiRQ mXVW be diVcXVVed ³iQ VXfficieQW 

deWail WR eQVXUe eQYiURQmeQWal cRQVeTXeQceV haYe beeQ faiUl\ eYalXaWed.´ MLQQ. CWU. FRU 
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EQYWO. AdYRcac\ Y. MLQQ. PROOXWLRQ CRQWURO AgeQc\, 644 N.W.2d 457, 468 (2002) 

(TXRWiQg RRbeUWVRQ Y. MeWKRZ VaOOe\ CLWL]eQV CRXQcLO, 490 U.S 332, 352 (1989)).  

BURbeUg ciWed aQd diVcXVVed VeYeUal UeceQW aQd diUecWl\ UeleYaQW VWXdieV 

TXaQWif\iQg Whe iQeffecWiYeQeVV Rf SURSRVed BMPV iQclXdiQg cRYeU cURSV. AR 497 aW 21-

23. The VWXdieV BURbeUg diVcXVVed VhRZ WhaW iQ VaQd\ VRilV like WhRVe RccXS\iQg 

aSSUR[imaWel\ 99.7% Rf Whe PURjecW ViWe, BMPV XVed RQ iUUigaWed fieldV SURYide RQl\ 

VhRUW-WeUm eShemeUal beQefiWV aQd dR QRW SURWecW gURXQdZaWeU lRQg-WeUm. AR 497 aW 21-

23. DU. KUafW fXUWheU QRWed WhaW iW ZaV emSiUicall\ faXlW\ WR Uel\ RQ DNR¶V SURSRVed 

geQeUal BMPV. AR 486 aW DNR08389. 

EWG fXUWheU cRmmeQWed WhaW Whe BMPV cRQWaiQed iQ NRlWe¶V MDA WaWeU QXaliW\ 

CeUWificaWiRQ agUeemeQW caQQRW UeaVRQabl\ be cRQVideUed VSecific aQd WaUgeWed SURWecWiRQ 

meaVXUeV becaXVe Whe agUeemeQW addUeVVeV NRlWe¶V ha\iQg aQd gUa]iQg RSeUaWiRQ ZiWh a 

dU\OaQd cURS URWaWiRQ cRmSleWel\ diffeUeQW WhaQ Whe LUULgaWed cURS URWaWiRQ SURSRVed fRU 

Whe PURjecW ViWe. AR 4 aW DNR00060; AR 484 aW 40-41. BXWWUeVViQg EWG¶V cRQceUQV, 

DNR VWaff QRWed WhaW NRlWe¶V WaWeU QXaliW\ ceUWificaWiRQ agUeemeQW eQVXUeV Whe XVe Rf 

BMPV WhaW SURWecW ZaWeU UeVRXUceV geQeUaOO\, QRW BMPV WhaW eQVXUe ViWe-VSecific 

SURWecWiRQV. AR 131 aW DNR01754. 

DNR aUbiWUaUil\ UeVSRQded, aQd iQ VRme caVeV SURYided QR UeVSRQVe, WR RelaWRUV¶ 

VSecific eYideQce UegaUdiQg Whe iQeffecWiYeQeVV Rf SURSRVed miWigaWiRQ meaVXUeV. AR 497 

aW 21-23; AR 486 aW DNR08385-DNR08386. IQ iWV ROD, DNR VimSl\ UeSeaWed Whe Vame 

geQeUal BMPV UefeUeQced iQ Whe EAW. AR 711 aW 17-18, 20-21, 25-27, 35. DNR fXUWheU 

iQaSWl\ UeVSRQded WR RelaWRUV¶ cRQceUQV UegaUdiQg BMP iQeffecWiYeQeVV b\ VWaWiQg WhaW 
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SURSRVed BMPV aUe ceUWaiQ WR RccXU, becaXVe Whe\ aUe SURYided fRU b\ cRQWUacW. AR 711 

aW 17-18. DNR¶V UeliaQce RQ geQeUal BMPV, abVeQW aQ\ aVVeVVmeQW Rf SRWeQWiall\ 

VigQificaQW lRcal ZaWeU TXaliW\ effecWV, SXWV Whe SURYeUbial caUW befRUe Whe hRUVe aQd UXQV 

afRXl Rf WhiV CRXUW¶V mRVW leQieQW iQWeUSUeWaWiRQV Rf VXfficieQW miWigaWiRQ. DNR¶V UeVSRQVe 

iV aUbiWUaU\ aQd caSUiciRXV, becaXVe iW eQWiUel\ failed WR cRQVideU Whe VSecific miWigaWiRQ 

cRQceUQV UaiVed b\ RelaWRUV. FRU Whe UeaVRQV VeW fRUWh heUeiQ, WhiV CRXUW VhRXld UeYeUVe Whe 

DNR¶V deciViRQ RQ Whe baViV iW ZaV aUbiWUaU\ aQd caSUiciRXV.   

D. Substantial eYidence in the record does not support DNR¶s 
proposed mitigation measures. 
 

DNR failed WR SURYide RU diVcXVV, iQ iWV ROD, aQ\ Rf Whe ViWe-VSecific miWigaWiRQ 

dRcXmeQWV WhaW iW UeSeaWedl\ UeTXeVWed fURm NRlWe. DNR did QRW, fRU e[amSle, diVcXVV a 

ViWe-VSecific maQXUe maQagemeQW SlaQ RU QiWURgeQ maQagemeQW SlaQ aQd SURYided RQl\ 

UecRmmeQded SeUmiW cRQdiWiRQV. AR 711 aW 6, 17-18. TheVe aUe VigQificaQW RmiVViRQV iQ 

lighW Rf DU. KUafW¶V e[SeUW aVVeVVmeQW WhaW WhaW maQXUe lRadiQg cRXld ³SRWeQWiall\ 

cRQWUibXWe[] mRUe QiWUaWe WR gURXQdZaWeU WhaQ cRmmeUcial feUWili]eU ...´ AR 486 aW 

DNR08388. MRUeRYeU, DNR admiWWed WhaW Whe PURjecW¶V ³ViWe-VSecific´ iUUigaWiRQ 

cRQVeUYaWiRQ SlaQ cRQWaiQV RQl\ ³RSWiRQV aQd UecRmmeQdaWiRQV.´AR 711 aW 17-18. 

SiWe-VSecific miWigaWiRQ dRcXmeQWV miVViQg fURm Whe UecRUd fXUWheU VXSSRUW a 

fiQdiQg WhaW DNR¶V cRQclXViRQ UegaUdiQg VXfficieQW miWigaWiRQ iV UeYeUVible eUURU, 

XQVXSSRUWed b\ VXbVWaQWial eYideQce. See ReVeUYe MLQLQg, 256 N.W.2d aW 825. USRQ 

UeYieZiQg Whe e[WeQViYe UecRUd iQ iWV eQWiUeW\, UeaVRQable miQdV ZRXld QRW acceSW aV 

adeTXaWe DNR¶V cRQclXViRQ becaXVe DNR failV WR RffeU mRUe WhaQ a VciQWilla Rf eYideQce 
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iQ VXSSRUW.  IQ cRQWUaVW, Whe eYideQce RelaWRUV VXbmiWWed WR DNR SURYideV VXbVWaQWial 

eYideQce WR RUdeU aQ EIS dXe WR Whe PURjecW¶V SRWeQWiall\ VigQificaQW eQYiURQmeQWal effecWV 

aQd Whe iQeffecWiYeQeVV Rf SURSRVed geQeUal miWigaWiRQ meaVXUeV. 

E. DNR erred as a matter of laZ in finding that Project does not haYe the 
potential for significant Zater quantit\effects. 

 
DNR alVR legall\ eUUed iQ cRQclXdiQg WhaW Whe PURjecW dReV QRW SRVe SRWeQWiall\ 

VigQificaQW ZaWeU deSleWiRQ effecWV WR UeVideQWial ZellV, ZeWlaQdV aQd Whe Rede\e RiYeU 

aQd iQ cRQclXdiQg aQal\ViV Rf Whe VigQificaQce Rf Whe Vame caQ be defeUUed WR Whe 

SeUmiWWiQg SURceVV. AR 486 aW DNR08386; AR 497 aW 12, 25-26; AR 711 aW 5-8; AR 753 

aW 1, 2, 25-27. IQ caVeV ZheUe iQfRUmaWiRQ QeceVVaU\ WR XQdeUVWaQd Whe SRWeQWial fRU RU 

VigQificaQce Rf eQYiURQmeQWal effecWV iV lackiQg bXW cRXld be UeaVRQabl\ RbWaiQed, MiQQ. 

R. 4410.1700, SXbS. 2a, UeTXiUeV a UeYieZiQg ageQc\ WR e[WeQd Whe EAW SURceVV aQd 

gaWheU addiWiRQal iQfRUmaWiRQ RU make a SRViWiYe declaUaWiRQ aQd iQclXde ZiWhiQ Whe VcRSe 

Rf Whe EIS aSSURSUiaWe VWXdieV WR RbWaiQ Whe lackiQg iQfRUmaWiRQ. 

IQ PRSe CRXQW\ MRWKeUV Y. MLQQ. PROOXWLRQ CRQWURO AgeQc\, 594 N.W. 2d 233, 

237 (MiQQ. CW. ASS. 1999), WhiV CRXUW held PCA¶V QegaWiYe declaUaWiRQ WR be aUbiWUaU\ 

aQd caSUiciRXV becaXVe Whe ageQc\ defeUUed mRdeliQg aQd aQal\ViV Rf SRWeQWiall\ 

VigQificaQW gUeeQhRXVe gaV emiVViRQV WR Whe SeUmiWWiQg SURceVV ZheQ Whe ageQc\ cRXld 

haYe UeaVRQabl\ RbWaiQed Whe iQfRUmaWiRQ aV SaUW Rf Whe EAW SURceVV. LikeZiVe,iQ TURXW, 

WhiV CRXUW UeYeUVed MDA¶V QegaWiYe declaUaWiRQ aQd RUdeUed aQ EIS, hRldiQg WhaW ³[W]he 

YeU\ SXUSRVe Rf aQ EIS [] iV WR deWeUmiQe Whe SRWeQWial fRU VigQificaQW eQYiURQmeQWal 

effecWV befRUe Whe\ RccXU.´ TURXW, 528 N.W.2d aW 909. 
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 IQ eYalXaWiQg RDO¶V SURSRVed 2012 WiQQemXcca FaUmV iUUigaWiRQ SURjecW, DNR 

cRUUecWl\ iQWeUSUeWed MEPA UeTXiUemeQWV, aV RelaWRUV dR iQ WhiV caVe. AR 77 aW 

DNR01112-DNR01113. The ageQc\ VWaWed WhaW cRmSleWe aTXifeUSXmS WeVWiQg Rf all ZellV 

VhRXld be UeTXiUed dXUiQg Whe EAW SURceVV WR deWeUmiQe Whe e[WeQW Rf SRWeQWiall\ 

VigQificaQW ZaWeU deSleWiRQ effecWV RQ VXUURXQdiQg VXUface ZaWeUbRdieV aQd WR giYe Whe 

SXblic aQ RSSRUWXQiW\ WR cRmmeQW RQ Whe Vame: 

PUiRU WR cRQWiQXRXV SXmSiQg, all ZellV VhRXld be eYalXaWed ZiWh UeVRXUce 
aTXifeU WeVWV « IQ addiWiRQ, VWaff gageV « VhRXld be iQVWalled iQ Whe 
ZeWlaQdV WR deWeUmiQe Whe VXVWaiQabiliW\ Rf WhiV SXmSiQg. « While DNR 
ASSURSUiaWiRQ Rf WaWeU aSSlicaWiRQV UeTXiUe WhiV WeVWiQg WR iQfRUm 
aSSURSUiaWe SeUmiW acWiRQV, Whe EAW SURceVV VhRXld diVclRVe all SRWeQWial 
SURjecW UelaWed imSacWV. SiQce Whe SURjecW haV Whe SRWeQWial fRU imSacWV WR 
e[WeQd RffViWe iQWR SXblic XVe aUeaV, WhiV iV eVSeciall\ imSRUWaQW.  

 
AR 77 aW DNR01112-DNR01113. 

 
DU. GeRUge KUafW QRWed WhaW PURjecW SXmSiQg Rf 100 milliRQ gallRQV SeU da\ Zill 

caXVe decliQeV iQ aTXifeUV, cRQQecWed ZeWlaQdV aQd Whe Rede\e RiYeU aQd iQfRUmaWiRQ iQ 

Whe EAW iV iQVXfficieQW WR aVVeVV Whe e[WeQW Rf WheVe effecWV. AR 486 aW DNR08386. IQ 

addiWiRQ, BURbeUg VWaWed WhaW Whe cRXQW\-leYel geRlRgic aWlaV WhaW DNR ciWed iQ Whe EAW 

failed WR SURYide ViWe-VSecific iQfRUmaWiRQ aQd alVR QRWed a high UiVk Rf UeVideQWial Zell-

iQWeUfeUeQce ZiWhiQ a mile RU mRUe Rf Whe PURjecW ViWe. AR 497 aW 12, 25-26. 

DNR¶V RZQ SaUWial aTXifeU SXmS WeVWUeSRUW aQd Whe ROD ideQWif\ XQkQRZQ aQd 

SRWeQWiall\ VigQificaQW lRcal ZaWeU deSleWiRQ effecWV fURm PURjecW SXmSiQg, Zhich UeTXiUe 

fXUWheU eYalXaWiRQ. DNR¶V aTXifeU SXmS WeVW UeSRUW aQd Whe ROD QRWe: 1) XQkQRZQ UiVkV 

WR Rede\e RiYeU aQd ZeWlaQdV fURm SXmSiQg Whe QRUWheUQ Zell; 2) eVWimaWed ³mRdeUaWe´ 

UiVk Rf deSleWed VWUeamflRZ iQ Whe Rede\e RiYeU; 3) ³high UiVk´ Rf Zell iQWeUfeUeQce fRU 
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VeYeUal QeaUb\ dRmeVWic ZellV fURm SXmSiQg RQe RU mRUe ZellV; 4) iQVXfficieQW daWa WR 

deWeUmiQe UiVk Rf iQWeUfeUeQce ZiWh addiWiRQal UeVideQWial ZellV; aQd 5) ]eUR iQfRUmaWiRQ 

fRU eYalXaWiQg Whe UiVk WR 11 UeVideQWial ZellV, iQclXdiQg Whe clRVeVW adjaceQW UeVideQWial 

ZellV lRcaWed RQ Whe QeighbRUiQg RUgaQic faUm. AR 711 aW 5-8; AR 753 aW 1, 2, 25-27. 

The UecRUd UeflecWV WhaW DNR cRXld haYe eaVil\ RbWaiQed Whe iQfRUmaWiRQ QeceVVaU\ 

WR fXll\ XQdeUVWaQd Zell-ideQWified aQd SRWeQWiall\ VigQificaQW ZaWeU dUaZdRZQ effecWV. 

AR 128; AR 172. DNR SURYided SaUWial aTXifeU SXmS WeVW VSecificaWiRQV WR NRlWe iQ 

JaQXaU\ 2020, QeaUl\ fRXU mRQWhV befRUe SXblicaWiRQ Rf Whe EAW. AR 128; AR 172. AV 

SaUW Rf iWV VSecificaWiRQV, DNR cRXld haYe UeTXiUed NRlWe WR SXmS all WhUee ZellV 

iQdiYidXall\ aQd alVR cRQcXUUeQWl\, Zhile gaXgiQg ZeWlaQdV aQd Whe UiYeU iQ RUdeU WR 

cRmSleWel\ eYalXaWe SRWeQWiall\ VigQificaQW effecWV WR VXUURXQdiQg ZaWeU UeVRXUceV aQd 

UeVideQWial ZellV. AR 19 aW DNR00208, cmW. 56; AR 77 aW DNR01112-DNR01113; AR 

753 aW 7. IQVWead, DNR UeTXiUed NRlWe RQl\ SXmS RQe Zell, cRmSleWed iQ Whe deeSeU Rf 

WZR bXUied leak\ aTXifeUV, aQd did QRW SURYide a daWe ceUWaiQ fRU WeVW cRmSleWiRQ. AR 172; 

AR 647 aW DNRAMEND21095. NRlWe elecWed WR cRmSleWe Whe SaUWial aTXifeU SXmS WeVW 

jXVW RQe Zeek befRUe DNR SXbliVhed Whe EAW. AR 647 aW DNRAMEND21095. DeVSiWe 

iWV aSSaUeQW effRUWV WR e[clXde SXmS WeVWiQg aQd aVVeVVmeQW Rf Whe Vame fURm 

eQYiURQmeQWal UeYieZ, DNR diViQgeQXRXVl\ claimV iQ iWV ROD WhaW Whe aTXifeU SXmS WeVW 

ZaV cRmSleWed ³cRQcXUUeQWl\´ ZiWh eQYiURQmeQWal UeYieZ. AR 711 aW 5. 

GiYeQ Whe Zell-ideQWified SRWeQWiall\ VigQificaQW dUaZdRZQ effecWV WR VXUface ZaWeU 

UeVRXUceV aQd UeVideQWial ZellV fURm PURjecW SXmSiQg aQd DNR¶V abiliW\ WR eaVil\ 
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eYalXaWe Whe Vame aV SaUW Rf Whe eQYiURQmeQWal UeYieZ SURceVV, DNR¶V deciViRQ WR defeU 

mRQiWRUiQg aQd aVVeVVmeQW WR Whe SeUmiWWiQg SURceVV cRQVWiWXWeV a UeYeUVible eUURU Rf laZ.  

DNR¶V deWeUmiQaWiRQ WhaW mRQiWRUiQg aQd aVVeVVmeQW dXUiQg Whe SeUmiW SeUiRd 

Zill be VXfficieQW WR addUeVV SRWeQWiall\ VigQificaQW ZaWeU deSleWiRQ effecWV WR ZaWeU 

UeVRXUceV iV fXUWheU legall\ eUURQeRXV, becaXVe iWigQRUeV WhaW DNR iV SURhibiWed fURm 

XViQg iWV UegXlaWRU\ aXWhRUiW\ WR addUeVV VigQificaQW iQWeUim effecWV WR VXUface ZaWeU 

UeVRXUceV. SSecificall\, abVeQW diUecW Zell iQWeUfeUeQce, Whe ageQc\ caQQRW ameQd aQ 

iUUigaWiRQ SeUmiW dXUiQg iUUigaWiRQ VeaVRQ. MiQQ. SWaW. � 103G.271 SXbd. 3. (2017); AR 

711 aW 5, 35. 

ReleYaQW MEPA SURYiViRQV UeTXiUe adeTXaWe SXmS WeVWiQg be iQclXded aV SaUW Rf 

Whe eQYiURQmeQWal UeYieZ SURceVV²QRW cRQfiQed WR Whe SeUmiWWiQg SURceVV² ZheQ 

iQfRUmaWiRQ geQeUaWed b\ WeVWiQg iV QeceVVaU\ WR fXll\ ideQWif\ Whe SRWeQWial fRU aQd 

VigQificaQce Rf eQYiURQmeQWal effecWV. MiQQ. SWaW. 116D.04, SXbd. 15 (2109). DNR¶V 

eUURQeRXV UeadiQg Rf a bUighW aQd imSeUmeable liQe beWZeeQ SeUmiWWiQg aQd 

eQYiURQmeQWal UeYieZ WaiQWed Whe ageQc\¶V EAW SURceVVaQd led WR Whe legall\ eUURQeRXV 

deciViRQ WR defeU mRQiWRUiQg aQd aVVeVVmeQW Rf SRWeQWiall\ VigQificaQW effecWV WR Whe 

SeUmiWWiQg SURceVV. DNR¶V deURgaWiRQ Rf iWV dXW\ WR RUdeU aQ EIS WR aVVeVV SRWeQWiall\ 

VigQificaQW VXUface ZaWeU effecWV cRQVWiWXWeV fXUWheU UeYeUVible legal eUURU. 

F. DNR¶s determination that the Project does not haYe the potential for 
significant pesticide drift effects to nearb\ residences or pesticide effects to 
pollinators is an error of laZ and arbitrar\ and capricious.  
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DNR¶V failXUe WR addUeVV eYideQce Rf SRWeQWiall\ VigQificaQW SeVWicide dUifW effecWV 

WR QeighbRUV, iQclXdiQg aQ RUgaQic faUm, ZaWeU UeVRXUceV aQd SRlliQaWRUV iV bRWh aQ eUURU 

Rf laZ aQd aUbiWUaU\ aQd caSUiciRXV. AR 711 aW 34; AR 482; AR 486 aW DNR08389.  

TR[ic TaWeUV, diVcXVViQg PeVWicide AcWiRQ NeWZRUk¶V (PAN) 2012 aiU TXaliW\ VWXd\ 

Rf Whe PiQelaQd SaQdV aUea, QRWed WhaW PAN fRXQd SeVWicide UeVidXeV iQ 224 Rf Whe 340 

field VamSleV. AR 482 aW DNR08322. CRmmRQl\ deWecWed ZeUe chlRUS\UifRV aQd 

chlRURWhalRQil, Zhich Whe EAW VWaWeV ma\ be XVed RQ SRWaWReV aQd alfalfa. AR 482 aW 

DNR08322. PAN deWecWed chlRURWhalRQil aQd chlRUS\UifRV iQ 64% aQd 33% Rf VamSleV, 

UeVSecWiYel\. AR 482 aW DNR08322.  TR[ic TaWeUV fXUWheU cRmmeQWed WhaW Whe EAW 

aUbiWUaUil\ aVVeUWed a ³lRZ/Qegligible´ UeVideQWial SeVWicide dUifW UiVk baVed RQ Whe ZhRll\ 

eUURQeRXV cRQclXViRQ WhaW ]eUR UeVideQceV e[iVW ZiWhiQ a TXaUWeU mile Rf Whe PURjecW ViWe. 

AR 482 aW DNR08324. 

 TR[ic TaWeUV¶ cRmmeQWV cRQfiUm PCA¶V YRcifeURXV cRmmeQWV fURm 2013 WhaW 

mRUe WhRURXgh UeYieZ Rf SURSRVed chlRURWhalRQil XVe, eVSeciall\ cURS dXVWeU aSSlicaWiRQ, 

iV Qeeded fRU SURSRVed iUUigaWiRQ ViWeV. AR 484 aW 47. 

 DU. KUafW alVR diVcXVVed a VWXd\ WhaW fRXQd QeRQicRWiQRid SeVWicideV iQ 

gURXQdZaWeU aQd VXUface ZaWeU aW cRQceQWUaWiRQV WhaW haYe SRWeQWial QegaWiYe 

cRQVeTXeQceV fRU aTXaWic aQd WeUUeVWUial iQYeUWebUaWeV. AR 486 aW DNR08389. The VWXd\ 

VSecificall\ diVcXVVeV aiU aQd ZaWeU SeVWicide cRQWamiQaWiRQ fURm QeRQiciWiQRid WUeaWed 

VeedV, like WhRVe SURSRVed WR be XVed RQ Whe PURjecW ViWe. AR 374 aW 29; AR 486 aW 

DNR08389. 
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AgeQc\ cRmmeQWV iQ Whe UecRUd SURYide fXUWheU VXSSRUW fRU RelaWRUV¶ cRmmeQWV 

WhaW Whe EAW failed WR VXfficieQWl\ aVVeVV Whe SRWeQWial fRU VigQificaQW ViWe-VSecific 

SeVWicide dUifW effecWV. MDH aQd DNR RfficialV adYRcaWed fRU aQd aWWemSWed WR 

iQcRUSRUaWe a mRUe ViWe-VSecific SeVWicide UiVk eYalXaWiRQ Rf Whe PURjecW. AR 131 aW 27-29; 

AR 222 aW DNR04377; AR 224 aW DNR04401. AQd, PCA cRmmeQWed RQ XQaddUeVVed 

SeVWicide dUifW imSacWV WR SRlliQaWRU cRmbV. AR 611.AddiWiRQall\, Whe UecRUd UeflecWV WhaW 

Whe VWaWe haV UecRUded 26 SeVWicide dUifW cRmSlaiQWV fURm 2009-2014iQ WadeQa aQd 

QeighbRUiQg cRXQWieV. AR 110.  

IQVWead Rf SURYidiQg a VSecific UeVSRQVe WR RelaWRUV¶ aQd PCA¶V cRQceUQV aQd ciWed 

VWXdieV ideQWif\iQg SRWeQWiall\ VigQificaQW SeVWicide dUifW effecWV RQ SRlliQaWRUV, DNR 

b\SaVVed Whe cRmmeQWV alWRgeWheU aQd cURVV-UefeUeQced WhUee RQe-VeQWeQce, QRQ-VSecieV-

VSecific geQeUic cRQclXViRQV iQclXded iQ Whe EAW. AR 486 aW DNR08389; AR 611; AR 

711 aW 11, 28-29. AlWhRXgh DNR ackQRZledged RelaWRUV¶ cRmmeQW UegaUdiQg iWV 

eUURQeRXV deWeUmiQaWiRQ Rf a ³lRZ/Qegligible´ SeVWicide dUifW UiVk WR VXUURXQdiQg 

UeVideQceV, DNR alVR failed WR VSecificall\ UeVSRQd. IQVWead Rf UeeYalXaWiQg lRcal UiVk Rf 

SeVWicide dUifW baVed RQ aQ accXUaWe UeVideQce cRXQW, DNR UeVRUWed WR geQeUall\ ciWiQg 

SaVW aQd SeQdiQg EPA b\VWaQdeU UeYieZV aQd UefeUUed RelaWRUV WR Whe EPA ZebViWe. AR 

482 aW DNR08324; AR 711 aW 17. The UecRUd UeflecWV WhaW DNR UeVRUWed WR geQeUicV iQ iWV 

ROD becaXVe afWeU cRUUecWl\ ideQWif\iQg VeYeUal UeVideQWial VWUXcWXUeV ZiWhiQ RU jXVW 

RXWVide ó mile Rf Whe PURjecW ViWe (See figXUe 7), MDH decided WR ³VcUaS´ Whe ViWe-VSecific 

bXffeU aVVeVVmeQW alWRgeWheU. AR 680. 



ϱϵ 
 

IQ a VimilaUl\ XQfRXQded deciViRQ, DNR aQd MDH RfficialV decided WR RmiW fURm 

Whe ROD a diVcXVViRQ Rf VcieQWific VWXdieV cRQfiUmiQg aVVRciaWiRQV beWZeeQ SeVWicide 

e[SRVXUe aQd QRQ-HRdgkiQ¶V l\mShRma, afWeU aQ EAW cRmmeQWeU QRWed cRQceUQV abRXW 

eleYaWed caQceU UaWeV iQ WadeQa CRXQW\. AR 698. OQ WRS Rf RmiWWiQg a diVcXVViRQ Rf 

UeleYaQW VWXdieV, DNR affiUmaWiYel\ lied iQ Whe ROD, VWaWiQg QRQ-HRdgkiQ¶V l\mShRma iV 

³QRW aVVRciaWed ZiWh Whe XVe Rf SeVWicideV.´ AR 711 aW 16. BaVed RQ Whe fRUegRiQg, DNR 

eUUed iQ cRQclXdiQg Whe PURjecW dReV QRW haYe Whe SRWeQWial fRU VigQificaQW SeVWicide dUifW 

effecWV. 

CONCLUSION 

 The SURSRVed NRlWe PURjecW iV RQe VegmeQW Rf RDO¶V 7,000-acUe ShaVed 

defRUeVWaWiRQ aQd iUUigaWed SRWaWR e[SaQViRQ acWiRQ iQ Whe PiQelaQd SaQdV aTXifeU aUea. 

The PURjecW VegmeQW, VWaQdiQg alRQe, haV Whe SRWeQWial fRU VigQificaQW eQYiURQmeQWal 

effecWV, iQclXdiQg gURXQd aQd dUiQkiQg ZaWeU cRQWamiQaWiRQ dRXbOe WR TXadUXSOe Whe Safe 

DUiQkiQg WaWeU AcW limiW, ZaWeU dUaZdRZQ iQ SXblic ZaWeUcRXUVeV aQd UeVideQWial ZellV 

aQd haUmfXl SeVWicide dUifW. IQ VeSaUaWiQg Whe PURjecW fURm RDO¶V maVViYe iUUigaWed 

faUmlaQd e[SaQViRQ acWiRQ aQd makiQg a NegaWiYe DeclaUaWiRQ RQ Whe Qeed fRU aQ EIS, 

DNR eUUed aV a maWWeU Rf laZ aQd made aQ aUbiWUaU\ aQd caSUiciRXV deciViRQ XQVXSSRUWed 

b\ VXbVWaQWial eYideQce. BecaXVe DNR¶V deciViRQ cRQVWiWXWeV UeYeUVible eUURU, RelaWRUV 

UeVSecWfXll\ UeTXeVW Whe CRXUW UeYeUVe DNR¶V NegaWiYe DeclaUaWiRQ aQd RUdeU aQ EIS fRU 

Whe eQWiUe 7,000-acUe ShaVed acWiRQ. IQ Whe alWeUQaWiYe RelaWRUV UeTXeVW WhaW Whe CRXUW 

RUdeU aQ EAW fRU Whe 7,000-acUe ShaVed acWiRQ RU aQ EIS fRU Whe PURjecW ViWe. If Whe CRXUW 

UeYeUVeV DNR¶V NegaWiYe DeclaUaWiRQ, RelaWRUV fXUWheU UeTXeVW WhaW iW RUdeU DNR WR 
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UeVciQd iUUigaWiRQ SeUmiWV, Zhich Whe ageQc\ iVVXed befRUe cRmSleWiQg UeTXiUed 

eQYiURQmeQWal UeYieZ. 

      ReVSecWfXll\ VXbmiWWed,  
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CERTIFICATION OF BRIEF LENGTH AND CONTENT 
 
 I heUeb\ ceUWif\ WhaW WhiV bUief cRQfRUmV WR Whe UeTXiUemeQWV Rf MiQQ.R.CiY.ASS.P. 

132.01, VXbdV. 1 aQd 3 fRU a bUief SURdXced ZiWh a SURSRUWiRQal fRQW. The leQgWh Rf WhiV 

bUief iV 13,727 ZRUdV.  ThiV bUief ZaV SUeSaUed XViQg MicURVRfW WRUd fRU Mac, YeUViRQ 

16.42.  

I heUeb\ ceUWif\ WhaW Whe cRQWeQW Rf Whe accRmSaQ\iQg SaSeU bUief aQd addeQdXm RU 

addeQda, if aSSlicable, iV ideQWical WR Whe elecWURQic YeUViRQ filed aQd VeUYed, e[ceSW fRU 

aQ\ biQdiQg, cRlRUed cRYeU, RU cRlRUed back, aQd I XQdeUVWaQd WhaW aQ\ cRUUecWiRQV RU 

alWeUaWiRQV WR a bUief filed elecWURQicall\ mXVW be VeSaUaWel\ VeUYed aQd filed iQ Whe fRUm Rf 

aQ eUUaWa VheeW. 
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