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PROBATE DI1/ISION 

CASE NO- 1388 GM 04051 

IF: 

IL1 IN OR 

cgler (Mova t) as lh 

This mallercorms before the Court on the 

Guardiari A c t  Litom of Adam Matyaszek 

iLing the Coiirls prior order pursunnt to Hula GO(B)(5) of the Ohio 

Tho Cout t, having heard arid considered 

oxhibib offered a n d  adniitlcd into cvirlence at the evidcntinry 

cr on January 23, 2001, hereby rmkas tho following findings of 

day of April. 2000, Movant qualified and was appoinkd by tile 

vision of the Court of Convnon Pleas of Stark County. Ohio, as 

I Adam hlatyaszek, an Infant. 

day of April, 1987, Wallar J. Matyaszek, .Jr., the father of Adam 

was oparatiny his 1904 Ford Uronco { I  and traveling in a 

irection on Interstate 77 in the City of Clwalancl, Ohio. Adam 

I 
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(, then two (2) years of age, was a gu8st passenger in his fathor's 

, MI. Matyaszek clainis that hc saw two vohicles rapidly 

ng in his rear view niirror atid ti.rrned to the right In order to avoid 

Subsequei-Ny. t h e  Bronco II rolled over, causing sorious injury to 

mts of the vehicle. 

s prosentod the report of Or. Melvin K. I3iclwclson, Ph.D. who, in 

is of the accident, concludes as follows: 

led ahovo, tho F3ronco It is dofsctivo aiid irnreasonably dangerous 

In d ~ i o  to the haildlirig defect which produces loss of control, and 

y defect, which causes the vehicle to roll QVCF if control is lost. 

'ersts were the proximato c a l m  of Ilio loss of control and 

it rollover of lhe Bronco II being driven by Mr. Malyasack." 

:sented several Court cases dealing with l h ~  rollover of R Dronco 

defective, the defect baing -the proximate cause of the ilccident. 

- Corripany learriod of the Matyaszck accident and opened a file 

or in 'I 987, hiring Shepard Clairns Service of Micliigan to conduct 

liltion. (Ford partial claim file, adrnitled as Inf. Exh. 8; refer to 

)ccember 28, 1987 and January 22, 19813). The iiivostigalor, 

Schacher, obtained a copy of the policc accidont report, took 

-te vehicle and the accidenl sccno amd, after contacting Walter 

, Jr.. received from hjm a rmdical aJthorizatiorl which resiilted in 

ng records from providers of nmdical and hospital services to 

2 
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tynszek. ( /de ,  various leflers of Janirmy 22. 1988). 

course of the noxt several triorrths, Mr. Schacher sent 10. and 

frorn, Harold "Skip" Keyes of Ford's Oflice of General Counsel 

i comrnunicalions regarding the Fnvcstigation of the case, including 

itifomlalion about Adam's parents and the medical coriditiori of 

oiic such Iclter, dated March 4, '1988, Mr. Schadicr reported to 

i a t  Ford the iollowiny observations (Inf. Exh. 8): 

Jr. and Man had no hospitalizalioi\ insurance. Walter, Jr.'s 
'ills are $643.25 plus a total loss of t f x  1984 Bronco II wtiich had 
Iilo of npproximately99.000 at the  tinlo of tlio accident. Aclain has 
edical expenses in the amount ul $12.327.66. These are riot 
~y an insurance. On February 29 arid Mni'ch 1 visited with Walter 
)resent wifo. Peaches, iri thcir hotno at 3268 Revere Road, 
Ohio. We discussed at twgth the relationships belween Walter, 
s two children, Jennifer arrd Walter I l l .  as well as his relationship 
wvioits wife. Neither she nor the childrcrl am aware of any 
I of possihlo setllernents in this matter. 'the first wife's efforts have 
c[ad against her former husband in requiring liini to pay the 
x p o ~ s o s  riot covered by tier hospilalixatioti. 7'0 that end she has 
t i  ordorissued by the cowl giving Walter. Jr. until March 15 lo pay 
inding bills f o r  Jennifer arrd Walter Ill or be hold in contempt of 

v y  1 ,  l9843, Dr. Hugh Mc1-aughlin wroto a teller to Shepard Claims 

forring to Adam's conditlori following the accident (Infarits Exh. 2). 

ione at t h e  request of Mr. Schacliar (Infants Exhibit 8 )  

ut April 15, 1988, Hobin Weaver, a pnrtrier iri the Cleveland law 

tire, Sanders & Oempsoy, drovo to Akron and visited Mr. and MIS. 

c at their honm and tendered certain documents for their review 

urm. ('l'r., pp. 27'1,282,283). Ford Motor Company hadengaged 

. .. . 

- -  
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rer's sorvices and had sent hiin a "packet" of materials, irrcliiding 

ters" aid "medical records." (l'r., p. 278). 

J given Mr. Weaver furlher iiictnictions. telling him that the 

nt" hat1 tieen consummated arid the necessary Probata Court 

iou!d b:? prepared and "submitted for approvnl by Mr. Matynszek 

iilfiri~itely tho Probate Cotrrl." (Yr., p. 280). According to the file 

r ' r i  fr'orn Ford, Adam "was supposari to rr-xeive $10,000 and the 

s SUplJOSed to receive $'12,000 ... arid change for the medical 

Veaver testimony, Tr., 11. 28 f ) .  

or had never drafted Probate Court papers tiofore, so he "asked 

lalley) to go about deterrriirriiig how you prepare such papers." 

1 ). H e  ackriowledged that "we prapared tkie papars" (Tr., p- 282, 

, incli.iding the "Application foi Setllsmont," in wliich il was 

xi llmt "said minor has rccovererl from his injurios." (Tr., p p  283- 

Aalyaszck, ,Jr. signed the "A~iplication for Setilcment of Clairn for 

le "Applicatioi) For Order Dispmsiny wilh Appoin trnerit of Guardian 

ttion of Existing Guardianship," and the "13oport of Selllemenl", 

Alfidavits. Walter J. Fllalyaszuk, Jr., had his wife, Poaches 

, sign a "Waiver of Notico." AI1 of the ahove documents are 

11) tho official file in this Court. 'T'hosc clocunienls wcro prepared 

c clircction of, eilher Mr. Weavcr or Mr. O'Mallcy. (See, eg., Tr. 
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14. Fortrler 

301). The Application fot Setllernent of Clairn for Injuries 

Walter J. Matyaszek, Jr.3 alfidavit as to the truth of the malter 

by Mr. Weaver. The Report of Seltlcmerit containing Waller 

Jr.3 affidavit as to the lruth of t t ie  matter was notarized by Mr. 

docunicnts were never reviewed by an alornuy whose 

i-t was to represent the  interest of Adam and it is also an 

fcct that, as of April 22, 1988, no guardian tiad bean appointed 

behalf. 

22, 1988, former Referee Gcoryo Wertz coridiicted a hearing 

tho scttlorncnt with Matysszak. Ford alleges lhat Mr. Malyaszek 

O'Mafley, then a SS&D nssociatc (now a paittier witti Vorys, 

Seynioitr & Pease LLP) were present. No verbatim transcripl was 

Ihat hearing. Moreover, former IMsrue Wsrtz Iwis stated that "he 

praserrlly Iia[s]. no specific recollection of tlmsc parliculm (Adam 

(Werlz proceedings or tho partics or attorney involved." 

'13.) 

atyarjZek, Jr. denies atlontling Itic proctmdings. (Tr., p. 158). 

intnrcsts were represented by its attorney. Anthony J. O'Malley. 

notes in Court file). MI-. CI'Mallcy did not reprnscnt Mntyaszek in 

rq4crso Wettz testified that he woitld not have approved a minor's 
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t whew 110 one appeared on hchalf of tho minor unless: ( 1 )  the 

thoclairn was a "small claim" bstwecn $1,500 and $3,000; (2) "Iiiore's 

injuries at all ... not even soft tissue injury;': and (3j Mr. Wertz knew 

.ion tho attorney offering the setllomcnt by "Iongstandiny dealings 

Court." (Hoaring Transcript, pp- 231 -232.) Mr. Wartz confirrned that 

these elements would havo been tnct in the probate court approval 

scttlcrnerit 01 Matyaszek's claims. (Hewing Transcript, p- 232.) 

cy stated that Mr. Matyasrck not only sl!c?nded the hearing, but 

pi3rticipated in responding to questions posed by Mr. Werlz about 

of the setllamenl which incltrded a "stthstantial discussion about 

of injur'y (Matyaszek) had sustaincd, what trealinent he had 

(and) how (Matyaszek) was fairing." (O'Malley Transcript, pp. 'I 6- 

O'Malley's recollection was so precise lhat tie recallccl trying to 

tli Mr. Matyaszek, who was driving a minivan, when following Mr. 

in his car from the probate court to M a l y ~ s ~ e k ' s  housc: following 

to Rave tho release papers signed. (O'Malley Transcript, pp. 30- 

Fvlatyaszek confirmed that 11 it? fitrnily did, in fact. own a minivan at 

(Hearing Transcript, p- 159.) 

tho representations of Mi-. O'Mallcy and reviewing the 

for Scttlenmt prepared by Squirc, Sonrfers & C)crrlpsey averriria 

had recovered frarm his injuriw, and after apparently reviewing a 

sumrnary prepared by Dr. Mary Idlavin of Cuyahoga Couniy 

I G 

I ... .. . -. 

I 
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dated May 5,1987, stating ttxlt Adarn's proyriosis was "excellent" 

%), which sumtmry was provklcrf by Mr. O'Mallcy, the Settlenicnt 

were approved by thz Referee. George Wertr, and on that 

the tlonotable W. F. Spiccr entered art Order purportedly 

Arlarn's rights and clairns against Ford. (Inf. Exh. 15.) 

that tho Dr. Hugh Mcl-aughlin Iettgr, dated February 1, 1988, 

rnore serious injuries and a rnuch lass oplirnistic prognosis were 

or presmtod to the Court for corisidoralion at the hearing. 

was made of the hearing, thore is differing testimony as to the 

presented and the representations made. 

did not produce for the I3efcree's review or consideration the 

Dr.  Hugti Mcl.aughliti (Inf. Exh. 2). doscrifiing w-ih particularity the 

'fects oi the fractured skull and brain damage being experienced 

just prior to the date of tl~s pfuhlc proceedings. Mr. Weaver 

sny with certainty wlietfier he I-rad the Mcl..aughlin letter in his 

i at the time lie tendered t h e  sztltertlent pnpsrs to Mr. Matyastek 

week (April lS,  1988) (Tr . ,  p. 31 I). Ford. in its post-hearing 

that Mr. Weaver's firm if iii possession of the Mcl..nughlin 

April 22, 1988, would not bo bound by fnw to proclucc i t .  

Matyaszok testified that, since the accident, Adam has never been 

seizures, ti0 is on nx?dicatiori that tias reduced the frequency of the 

b i t  tie still experiences one 10 ten 8 wc?ck (Tr., pp. 130. 131)- ).le 

7 
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toly dependent. I home school Iiirrr. W e  can’t take tho dogs for 

ihout taking cell phones bc3causa he can go into seizures.” (Tr., 

ill. Voogt, a cerlilied rehat)ilitation specialist irlvolved in long-term 

) r  individuals with brain irrjuries. has bcen retained on behalf of 

daluate his residual disabilities and prepare a life care plaii. The 

an was adniittod as lrif. Exh 1. 

ems to bo a correlation kkweorr Ur. Mcl.aughlin’s leltor and Ihe 
. .  . 

ife care plan. 

I-n’s prcsent condition, Dr. Voogt descrihes some of his problem 

( l r . ,  pp. 01, 92): 

I, for instance, just tho constnnt headaches, the seizure - the 
le has. tho constipation, tho visual changes tliat he’s had wilh 
IS. I le’s riot doing t h e  self-caro skills. You know, for instance, will 
sfi your teeth? 1-10 goes arid tirushcs his teeth, but h e  doesn’t put 
on it ... lie rioeds constant direction to do household cliores. to 
lsks. Of course, he’ll never drive. 1 I C  has problerns with problem 
wtmry; he loses things; difiiculty wi t t i  his attentiori; easily 
poor concentration; word- firidi rig difficulties; it npaired safety 

... Impaired judgement; poor pla.nning abilities. These aro all 
for adult funclioning.” 

he sum of $1 0,000.00 at tho time of tlm selllemcnt and this was 

iynient ropotterl to Referee Wcrtz. (Referee’s Report. Inf. Exti .  

Donfirming Report of Setllorm-~t, Inf. Fxh. 24: Werlz testimony, 

3dditional sums of $12,143.25 and $12,32‘/.66, respectively, lo 
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vents. 

30 to qiiestions by the Magistrate (Tr., pp. 246, 247)’ Mr. Wertz 

jyed that Dr. Mary tilavin’s disctiarya surnmary had been 

I to him at the hearing. He was then asked by the Court tosuppose 

IcLaughlin’s report had boen given to him on the date of the 

lad that occurrod, ho stated that the McLaughlin report ’was much 

te, almost a year later. I think at that tinlo I would have had sorne 

probably to appoint R gimrdian ad litcrn lo make sure Ihe 

e interests were represerrled.” When asked if a “[g]uardian ad 

at poirrt ... woidd have one purpose arid o m  purpose alone, right, 

Id kave been to satisfy the Courl that the best interests of Adam 

J prottxtad.“ Mr. Wertz respondod “lhal’s correcl.” 

iber 22, 1999, atlomey Edgar 1:. I4ciskel1, 111, was engaged to 

\clam Matyaszek. Mr. Heiskell wiotcto , k h  Melleri, an Assistant 

xrnsel at Ford. and advised Mr. M d l ~  that he represented Adam 

. (Ford Exh. 25-1). lhere is no cvidencc in lhe rccord that Ford 

to Mr. IMskell’s letter, 3nd this action was thereafter 

,cl. Prior lo filing the Guardian‘s f3ulo 60(B)(Fi) motion in thiscase, 

1ctobe.r 1999. and June 2000, Mr. f4eiskdl and his co-counsel 

o personal injury action of Adam’s brother, Wallar 111. in the U.S. 

.irt for tho Northern District of Ohio, us i r~ ]  the discovery process 

tention of experts in that c;ts;e Lo gain infortrialion that would 

9 



f lpr 15 03 09:45a Ed! 

APR-01-2003 NE 11 : 53 AM CR 

To provail on a 

(a) that thc Movnnt is 

meritorious clnirii to p 

rca,soriab!e tinla (and VI 

not I J ~  brought rvili.riii 

A l Q x q ~ c l ~ ~  (1993). 9% < 
11 is a furrdarneni 

purpose 0 1  f3-C. 3. I1 1.1 

injt.try witti the “advice, 

provi(J% for the zppoiri 

t h e  sultlenwnt is ,Ior$-I I 

with m d  tlis Prabalo C 

Perhaps !tie ‘1-cr 

A!)f).3d 423, 20(7%-OhI~: 

‘Wn i’low turn 
sotticmen\ a g m  
children bats tl’if 
issue of wfictlirw 
dcalih claim u f  R 1 

ir F .  Heiskell I 1 1  434-951-7254 

I & RIEGLER FAX NO, 3305350106 

‘le 01 banefit to Adam. 

CONCLUSIONS --.__- OF _- LAY{ 

p -  1 1  

P, 11 

/.R. 60(l3)(5) Motion, Ihe Movslrlt must wnmristrnte the following: 

rtiiled to relief under C3v.H. 60(E3)(5); (b) that the Movarlt has a 

;Sent if relief is granted; and (c) the nmlion is made within a 

ere the grounds are iinderCiv.A. 6U(f3)(4) or (5). the motion need 

) year alter the judgment or order is entered). !~wxJstnt@-,_qf 

iio Rpp.3d 190, 199. 634 N.F,2d 670. G76. 

I precept of lawthat minor ci)ildrcn are to be protwtecl. They are 

rrt thoir natural parents or ottiers having ccislady. Sucli is the 

. 14-C. 21 11.18 provides for the resolution of a minor’s claim for 

pproval, and consent of the probate court.” While this section 

iont of a guardian to accomplish ihc setllcmaryt, if the arrrount of 

DOO.OO or less, the appointmanl 0 1  a gunrdinn may he dispensed 

Art m y  authorize delivery m r J  cxc:?cution of a release. 

I Appellate District said i t  best in 13avis v. nembek, 150 Ohio 

tho question of whether plaintiff’s execution of the 
lent as the mother and next f r imd of &cedent’s mfrror 
hildren frorii recovering their wrongful death claims. The 
t parent has the authority to releas8 tho future wrorigful 
iild is a ques11ori of first irnprfxsion in Ohio. Nonetheless, 

10 
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ed that pamr’its do not orditianly possoss 1110 aulhority to 
claims of their minor childrcil. llrcwitl v. Smith (Dee. lG, 
v. No. 97C006987; Weiand v. Akron ( 1  968), 13 Ohio 
he fear that patents will be influenced by emotional and 
e where thcir children are concornod, as well as the 
, appear to be h e  primary niolives behind this rule. iTivich 
. Club, Inc. (1998), 03, Ohio St.3d 367, 373. T h e  Ohio 
y tias created an excoption lo the aulhorization of the 
r i  the settlement amount is $1 0,000 or Iscs. H.C. 2 1 1 1.18. 
the sqtllemsnt amount is rnorc that1 $‘I 0,000, only a 
?tJ by the probate court may seitlo the clairns of a minor 
pprovol, and consent of tho probato court.” FXC. 21 11.18.” 

1 protects chi!cfrc.n. Even wlien a guardian is appointed by tho 

tes that the court is the superior guardiaii of the ward subject to 

in effecl. a double protectiori for children who come vrilliin the 

in mind, the Court must look to whetlisr t he  actions of Adam’s 

!ys, 1ia.s faited in tho protoction of trim. On April 26, 1987, the 

i y  5,1807, Dr. I-ilavin wrolc 11 dischiifgo si,imimry stating Adam’s 

Or1 February 1, 1988, C)r. ffugh PAcl.m.ighlin wrote his letter 

ion in niuch rriore serious Ierr’ii;:. On April 22, 1988. tlicn f?eferee 

iring to approve the  settlcmont. 

mting Adam when tho Court was told that $10,000 was a 

d who was representing Adam when thc dischatgo summary was 

for- tho solllermnt. Certainly, the ~icticiits had an obligation to 

mplste a rnedical exarnitrrition for their son. The attorneys for 

Coiiri, had an obligation to pressnt accurale and complete 
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information to tho Coc.ir't. 

tiad all tlic necessary 

Movants claim 
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clairns agent lratl possession 

approved the settlement 

this Icller? ShotilcJ thoso 

Law Iliciionary dafines 

cfooopliori or artifico usml 

OF orflissioo conlmry to 

contrnry to guocl consciprice 

r-legardloss, no one reprcsclnled Adam. Tho Coui I should have 

irlfortnatinil in order to makQ a propor docision. 

that F'ortl's attorneys perpotraled a fraud on tho Court by not 

letter. There is a strong inferonce Mal Ford or ils insurance 

of the lettor. Referee Wertz. testified that he would not have 

had ha known aborit the M e r -  SRould tlie pnrenls have providecl 

altenipling to benelit financially I i a v ~  provided this letter? Black's 

fraud as deceit, artifice, trick, design, tho t.rriployrriont of cunning 

to circwrivent or cheat nnolhor. I-.raud is also defined as any act 

eyal or equitable duty, t r m l  or cnnfidmca justly reposed wliich is 

arlc:l operates to the injury of mwtlwr. 'T'his is the case at bar. 

When a rnirior I: 

it t r )  present all irifon ria 

lhn minor. If i t  diti IiGt. 

r'nedical irimlysis whict 

does not have bafom if 

tho lxst intorest of 1ho 

Mct.aughlin Ictter, ha 

WulJId any tlacisiori nii  

and a discharge s u m i n  

a I~rrthcr more coinyret' 

;I  uitardian ad litcm. t.1 

lild fias R "minor" injury, tlw COU~I nwst rely on ifie patties before 

ion necessary to render a fair m t l  cquitnblo clocisioii on behalf of 

hen, in all cases the Courf woiild havn to Iely 011 extensive coslly 

rrriyl~t f a r  exceed the conipcnsrlion for l h c  injury. If tlie Court 

rill existirig information, it cannot make a dotermination wliich is in 

Iiild. As thcn I3aferoe Wertz testified, had lie ktiown about lhc Dr. 

vr~trlcf  not have rendered i~. decision approving the  selllemenl. 

ker have decided the issue Imscd cm bolt) the h4clar.ighlin letter 

ry as shotild have been presenlod in this case? At the niiriimuni, 

msive rcpovt would have tm3n justified nticl/or the  appointment ot 

wwor ,  the lack of h e  presentation of the McLaughliii Icttcr is not 
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information to the Court. 

Hi.ile of Superintendence 68(t3) (for mcrly iitri-nbor 36), in existence 

settlernorit. states: "7 tie application shall state what additional 

baing paid to persons other tlmn the tMiilor, as a result of the 

to the mlnor." The purpose of the rule is clear. It is to prevent 

nloncy to individuals other Ihan lhe minor in order to avoid scrutiny 

checlts wcm givon to the parerits in the nmouirt of $1 2,327.61 and 

informalion was not disclosed by the parents or tho Altorney for Ford 

the application, and nolarircd Mr. Malyaszek's signature which 

the statements contained therein. f%rlhar, both the Application 

setllernent identify the reirribursetncnt to the  parents as zero. It 

for Ford notarized the stztcments with the kiiowiYledge lhat t h y  

on thr? evidence, testimony and fav ,  Illovni-it has proved by clear 

3 that tho attorneys lor Ford Motor Coinpany submitted to Referee 

Setllornent which they propared raprescntitig that Adam had 

os, whon in fact said attorneys knew or rea,sonabiy should have 

another doctors report which disagreed with their npplicatiori and 

qiJestion the approval of tho set(lernerit. Therefore, the Court, 

t-ord's attorneys thereby cornmitted R fraiicl on the Cocrrt to tho 

to, the rights of Adam Matyusmk. 

I 13 

Brendan DeMelle
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to pfocura this Churl's 

rights. corr!rnl.lted a frilud 

cntitlcd to relicf tinder 

(1 983), 5 Ohio St.3d 12 

Movant proved by clear and convincing evidanco that, conlrary to the 

representations made o the face of tho Application for Settlwnent of Claim for Injuries and 

Haport of Seltlmmnt pr ,pared by Ford's attornoys that there wero to be no rmriies paid 

to pcrsons otlier than A am, Ford had, in fnct, agreed to and did give Ihe  parents the two 

checks for $12.327.66 nd $12,143.25, respectively, in addition to the $10,000.00 paid I 
EppfOVal ol Ilia purported setllernent and comprorrlise of Adam's 

itpori the Court. Therwfwo, tho Court finds that Movant is 

Rule 60(R)(6), as prayed for in his Motion. See, thr lson v. Coulson 

16; ffanford v. HarlfofCl(1 $ T I - / ) ,  5% Ohio App.2d 79, 33. 

14 
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by both a guardiiw arid~tho prohala court in conformity with Swtion 21 11.18 of the Ohio 

Iqevised Codo. In re: quardianship of Reeves v. Runym (1961), 172 Ohio St. 177. The 

C O L J ~ ~  firitls anrf coriclu+s that the evjdence of fraud upon the Court presented on behalf 

01 Adam at the cvidantiqry hearbig In this m i t t e r  meets and sxceeds tho standard of "clear 

anti convincing ovidonqe," arid that F-ard has not bcon obfe to refute the proof of the 

essential elern~iits of this fraud. 

The Court furif led finds and corrcludes that as a rnittcr of law and equity, once Mr. 

Ik?iskoll began rt?prc?ser)tingltre interest of Adam in 1999, he prWsQded with due diligence 

ai\O in a timely nmnner to discover tho facts and circunx;taiices which prevailed at the lime 

of tho April 22, 1088 jiiidgmen! which Movant seeks to have vacated. and ho used all 

fensonable means available to obtain the documents and tastimony necessary lo support 

a H u l s  60(€3)(5) Motion. After Ford failed to respond to liis October 22, 1999 letter, Mr. 

I-k!iskdl and his co~cournsul pursued the personal injury nclion 0 1  Adam's brother, Walter 

111, in tho U.S. l>istricI Court fcjr the Northern District of Ohio, using the dlscovery process 

and the retention of experts in that case to gain infonrialion that would ullimately be of 

twricfil to Adam. (US. District Court Docket, Wallor Matyaszek Ill v. Furd, Inf. Exh. 26). 

Tho Cowl further firids aincl concludes that, once those efforts yielded 8 reasonaiAe basis 

to si-iplmrt tho Hiilr 6O(U)(5) Motion. counsel for Atinrnthon proii-iptly prepared said Motion 

for tiliiig by thn Ciuerdiar'r. 

i t )  7kylor v. Havtjn (1993), 91 Ohio App3cl. 46, tho Court of Appears for Butlor 

County lidti that in dotqrmininy whether a niotion for relief frorri judgment was broLtglit 

within a rensmlflkJlC tirna rlie trial coiirt was required to considarfsctors other than absolute 

15 
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length of timo. "The tri$d coiirt may also consider the bost interests of the child and the 

possibility that a frai.rd may Iravo been committed upon tho court." Irl the 7aylorcase, a 

motion for relief Srorn judgrmrit of paternity was filed twalvo years after the judgment. 

Whiletho court did not find an abuse of discretior) in 1tic donlnl of relief, it did rernand the 

w s o  I~oca~tso of concern that the trial court did not consider any other factor other than 

Icnglli of Irnio. 

'Itic Court, tliorofloro, finds and concludes Ihnt the Mownt has demonstrated each 

ol the iollowing: (a) lhqt he is entitled to relief under Civ.R. 60(0)(5); (b)  that he has a 

rnnaritrmous clalni to yre$ant i f  relief is granted; and (c) that the niotion was made wilhin a 

rcas o t i  EI I] I c ti nu?. 

-l'Ht7'FIEt~OIIE, 11.1 IS TIiE DECISION OF THE MAGISTI:>ATl.i that Ihe Motion of the 

Gi~arclla~~, kdwarrl J .  Ribgler, is hereby granted, and tho judynlent ciitered in this matter 

OH AprlI 22. 19B0, is Iier'eby vacated. 

AtJan1 is entitled to have his day in Coilit, as was and is lhe intent of our legal 

systurn. 

LARRY G. P O U L b d  
CHIEF MAGISTRA'T E 

13izn.beth B. Wric lit,  Esquire 
Attorney .Jcnnifor i A. 1-csny 
Attorney Charlns I$:!. Grisi 
A\Ior'nsy Edward J. Hieg!er 
Attorney Edgar f:; l.leiskall, 111 
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