
.IN TRE CIRCULT CQmf OF WOOD COUNTY. WEST VIRGINIA 

V. 

On April 18.2003, came Plainuf%. by their counsel, Robert A. Biiorr, Lamy A. Winter, and 

R. Pdison Ilill; Defcndanr E, 1, du Pbnt de Ncmours and Campay (''DUcm!''], by iu counsel, 

Lamtnw F. Jonssen, Stephen A. Fernnsll, bimaEvcreu, and W u t h c r  Heiskcll Joncs; md Dcfcndmt 

Lubcck Public S7crvicc Diatricr, by iu counsel, J~ lrnR~ McGhcc. for a hearing on Plajiilifls' Motivri 

h r  Pariid S u m m q  Iudgmcnr A@nn DuPom on Liabiliry for PlainriFs' Medical Monitoring 

Claims ("Plaintiffs' MSJ'), and pwuant to discu9sions a1 &e raid hearing the Coun also heard and 

considered I%xinufW AMoliuufor hjuneve Relief AgahJt DuPont made during rhc said discussions. 

during the haring and argmenls d r h c  pafiies an r?ar;h of these issues. hereby DENIES PlainriiTj.' 

MSJ and G&UWS Plainurn' Motion for Wunctive Relief AgvinsL DuPom. 
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'hc Corn[. having considered the pleadings and filings of-thr panics in wppon of and in 

CqYpOdTlOfl: tn Plaintiffs' MSJ and Plainri~'' Morion for Injunctive Relief Againsr DuYanl, and 

having cossidercd the atgumcars and represenulions of counsel during Lhe Apri I 18; 2003, Iicirring 

OA thcsc Motions, huIEb,y FINDS ns follows: 

in hc  blwd cif huunuis exposed to C-8. 

2. DuPont h a  ro~iously conlaminared the drinkiag waler af the Class members' with 

C-8 withour i l x  pcr~&sdon of the Class members by v h e  ofDuPont's past and continu.i.ngreleascs 

oFC-8 from DuPoni's Wasshingtcan Works P l a t  ia Wood County, West Virgiuia. 

3. The Class rnemkrs havc bcm unwiuingly exposed io C-8 from DuPont rbruugh the 

unauthorimd presence of C-8 in their d n d h g  k c r ,  which, because oftlic biopcrsisknl nature of 

C-3, nrscessarily results in the unaurbarized presence of C-8 in rhc blood of rhe Class mcrnbers. 

Elee- Carp., 206 W. Va- 153, 522 S.E.2d 424 (1999). in which the WCST Virginia Supreme Court af 

Ap~crlr hdd lhdi medical moniroring *ill be provided where fhe plaintiff proves that 

'The Coud previously certified t? !s  ease lo procacd 05 a class activn on behalf of a Class 
defined 1~ 'all pqsons whose drinking water is or bas been comnmkraccd 4 t h  ammonium 
pefiuaroesranoate (&a/ "C-8") arrributablc to rclcues fmm Wont's  Washin-n Works Plaar'' 
in Wood County, Wcst Vjrginia. (Older on CIass Ccnificrrion and R d a ~ s d  Motions, at 1 (April I 0, 
2002)) 
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( I )  he or she has. relorive 10 the genclal popularion, k e n  sigmficanll~ rxpnrcd; (1.) IQ 
a pravccn hvrrdnus suhnnco: (3) ~hmrrgh the cortious c.onducr d r h e  deferrdant; (4) 
os u proximare result of the C X ~ Q S U ~ C ,  plaintiff has sufhcd an increased risk of‘ 
cmiraccnng a semous latent dircesc; ( 5 )  rhc increased risk of disease makes iL 
rcmonahly necessary for rhc plainuff ta undergo periodic medical CxanlinaKiona 
diff&rent from what would k: prescribed in ihc absence of cxposurc; and 
(6) moniioring precedurrs crisr thaf make early dcLecrictn of a discasc passiblc. 

5 .  In opposing I’laintiffs’ MSJ seeking medical nwnjtoring for thc C k i a  exposed IO C-b: 

in their drinkilly water, DuPonr esacrkd that Plainriffs had farled to e~tablish tliar  lie exporurc: vr 

the Clus is “significantly“ above that Found in the general U.S. population,, within the ncsming of 

actually been exposed LO C-8 a t  r r ~ ~  Icvcl. much less in a signifcmr one” and ha1  the “bcsr way 10 

establish acrual exposure is by tcsiing the level of C-B in their blood.” (DuYont’s Memorandum in 

Opposition LO PlaindfW MSJ? at 9) 

6. In response w Plaintiffs’ argumcntthar DuPonr’s o w n  C-8 hlord model from Oc.lober 

20U1 is suficiam tu i~wrrtarcly prcdicr lcveb of C.8 in the blopd of Clus  members aver lOOCJ h c s  

h i g b y  than th41 reponed to be present !he blood of the gejwral U.S. papulation +hour having 

to perform acluil C-8 blood tests, DuPonl argued diar its awn C-8 %od madcl IS hued upon 

unprovbu assumptions, is inaccurate, md wmnt be rclicd u p o ~  lo produce rccursic cstimarcs of C-8 

usrhg. PlainLiff’ czplaincd and buPonr agreed that, although DuPanl has agreed IO test the blond 

of the individually-named PlaiatifEs fer C-8, DuPoru has rcbsed PIainGffs’ request that DuPont 
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8. L)uPoiat already has an manperncnt wid> at leas1 onc laboratmy to pwform C-K blood 

restitre for i t s  own employees and hm been offering and pping for rucl~ LBSU among its own 

emphyeca for inany y c m .  

levels in hum- blood usins &e same methodology used by DuPoni and i t s  coneactors chat is no1 

already under cou?rac~ with or othcrw-isc working for c w  baing paid by DuPonr, and ir would be 

prohibjuvcl'y crpcmivc for Plaintifis IQ quip anindtpendcnr laboratory IO perform l l~c  typc of C-k 

bJrtod msts that DuPoiat insiszs is needed. 

Wa4.ringran Works Planr ipto the air and water, it has reprcscmd to tbc C o w  r-ha~ here are no 

alternasivcsln using C 4  in any of chc W&pron Works Plm!'s manufacturing operations and hu 

told the Cnun rher thcrc is no wsy for DuPoni LO prevent i t s  C-8 missions horn gcniirg into the . 

Class mmbms' drinking water. DuPonr also has represewed TO the COW lhul iL is in the process 

ofdrdmiiLkdly decreasing the amount oftbosc cmigsioiw in comparison wirh p s t  emissions lcvcls, 

vIii& DUyant fuirhrr represents should decreasc rhc amount of future C-$ exposure to the Class 

I J .  Because DuPont d ~ m s  ta he activcly rcducing iri cmj.ssions of C-8 inlo r l x  

cnvirunment while this WE is pendiny and claims thrt the lcvsl of C-8 in human blood daocaqes 

over r u e  ar exposure c i m e w t s ,  DuPoul's effective canml over the C:-8 blood tcning PNCCSS and 

cnnrinuing refiisalm arrange for C-8 blood testing of h e  Class members will cause immediate and 

incparlrblc byrn  to Pldnriils' ability Lo prcychrc and pnvcnt a c  loss of cvidcncc a f  rhc Class 
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12. Alaough &e partits dispute Iht extern TO which incrcased risk or c c i u i n  acriolls 

Iattnr human diseascs detected by DuPonl among i i s  Washington Works employees, sudi as kidney 

and bladder cancer, Irean distasc, and diSc8scs of blood md bluud-forming orgms anlong mzle 

caiployrcs, it linked to C-8 exposure, Duhnr’s conlinuing refusal TO make C-8 blood lesnng 

available to the Class is causing immcdirlc wd imepsrabk ham to the Class nacmhers’ ability tu 

accurately and timely asscss u;uhcthcr rhe level or C-3 in their blood w217anlw nrzdical artention for 

such rlisciiscss, ilrctchy depriving &e Class of medical inftmnasion and knowlcdgc rhar may be 

essaual to proper diagnosis of m d  ucatmenr o iany  phylsical injuries actually tauosd by heir C 4  

cxposure. 

13. Because DuPonr already hrr a wrrrking Idationship with at l e a n  m e  laboratory th-al 

can perform h k a n  C-8 blood lest analysis according the rncthodnlngy ndaplcd by DuPonl and 
a .  

DuPonT alrcady has adopled procedures for having such C-8 blood t m s  performed for a Jarye 

number of individuals through ita cffons tD Its\  C-8 blood levels among iu a v n  enaptoyets. rhcrc 

is lirtIc likelihood of unrcasonrblr harm TO DuPant from requiring DuYonr IO offer rhc same C-8 

LIP decide themerits of Plsinliff’s’ medical inonitoriny claims and the merits of DuPant’s defense 

such c l b s .  

14. Because of the pomitial widespread public health concerns implicated hy DuYonr’s 

C-8 ct)nwijnation ai public drinking wrter supplies. Q e  inabiliiy of  the public to dcrcrmine h e  

CXVN of‘ rheir blood contamination based upon expasure KO DuPanl’s C-8 wi~haut the usc of 
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DuYoor',r b1ood;mcdel or tho assistsnct of DuFunr or its blood tesdng contractori who cffcctivcly 

control rhc C-8 blood testin8 prCxe9s. and the irnmjncilc parenrial loss of thc c\'ideixr thst Dd'on~ 

iillisls is relcvani tu dekmininy ihe exLen( ofpublic exposure io DuPont's ccrnlaminrLicm (assumins 

DuPoiat's argument that its own C-Y blocrd model is inaceorate), rvquiring DuPonr to makc sbch 

testing available 10 the Class is  c l c d y  withinthe public interest 

15. The legal suandard far panting injunctive rclicf in West Virginia, pursuanr 10 Rulc G 5  

ofrbe West Virginia Rules of Civil Procedure, WIS rectntly summarized by rhc West Virginia 

Suprcmc CoUrr nf Appcds M fd'lows; 

l'hc granting d e n  injunction. w1letherrnmri;rtary nr preventive, calls for the exercise 
of sound judicial discdon in view of all die ciwmisranccs of the particulrr a s t ;  
regard beirzg had to the nature of the conlruvcrsy, the object for which llie inj unction 
it being sought, and tbc comparative hardship or inconvenience 10 the respective 
panics involved thc award or denial of fie w-r. S w r  ex rcl. Donley v. Bakzr, I 12 
W,  Va. 263, 164 S.E- 154, ar Syl. pr. 4 (1332); accord. Jeflerscrn C o w q  Roord of 
Education v. Jefferxow C O V R ~  Education Ass'n, 183 W.Va. 15. 393 S.E.2d 653 
(W,Va, 1990];,'ruts errst. Eosrhdhsuc.  1'. McCoy, 198 W . V a  458,481 S.E.2d 
764 (1996). 

[W.Va. Dec. 6, 2002). bi making shis balancing inquiry. the F a d  Circuii has held rhai a corn 

shuuld consider, 5 1 1  flexible inrerplay," the following four factors; (1) the likelihood of irreparable 

h to Ehc plainuff without the injunclion; (3) h e  hkelihood of hann to the dcfcndml wish an 
. ,  

injul.c~o~k; (3') QI: PlainLiFs likelihood of success on the merits; and (41) rhc public ji1te;esr. 

Camdcvt-Clruk 2062 W.Va.LEXIS 240, at * 1 1-1 2 (rcftmciny Marrill Lyulr. Pierce, Fcnncr & 

Upon corrfirl camidentian of thc filiw, pleadings, and agurncm of the partjcs in h e  

coniexi of applicable Wen Virpirria medical rnonjtming law as SCI fonh in Bower and the applimblt: 
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stmdruds f& summary juriyrmnl under Rule 56 of the West Virginia Rulcs d G v i 1  Pi~trccdwe, tlie 

Cuu; CONCLlmES thal rhcrc is a malerial qbedan, of fact in dispute *iLh resipeck lo the issue of 

vh&er the Cla~s  hnr heen significantly exposed to COS sufllcirnz t d  prove Ylairrri.ffs' medical 

mairiroring claims, thereby ptecludjng summary judgmenr in YlaindtYs' favor on that issue. 

Upon funher consideralion irPd bslmciny of  all ofrht circumstances O f  t h i h  case, includhg 

thewture df ihe conirnvsrsy, the objecz Cor which an injunction is k ing  satglx, aid die conlparativz 

lurdship Gr irlconwnkncc lo rhe rupeclivc prvlics involved. according to thc standards ftv pauring 

injunctive relief rcfei-encnccd by the Wrsr Virginia Supreme COUR of.Appeals in Cnmde;h-C&r& and 

mderRule 65 of the Wesr VirginiaHulcs of Civil Procedure, Llw Coufl funhcr COIUCLUDES ihar 

iajuctive rclitfiv irpprapriilre lo require DuPont to m&c availablc and pay for Qe C-8 blood testing 

rhat DuPont insists is wscnual to ptbve a matcnal h u t  of fdct h dispute an YLAriffs' medical 

rnonhriny aiaims. 
' I  

I'hr Coun. rherelbm; DENIES Plaintiffs7 MSJ on rhe grounds that there is ai lass1 one 

maserial issue of facz in dispute and hereby GRANTS PlaindfTs' Molion for lqlunctivc Rdiet' LO 

obuin and pruerve thc wideace that DuPonr claims is necessary IO resolve Qis panicular material 

isme of fad. 

WHEREFORE. the COW hereby ORDERS the following injunctive relief, pursuant io WCSI 

Virginia Rule ol'civil Pmccdure 65: 

1 ,  DuPon~ shall, Without unrracessey dclay. obhin, its\ aud waalyzc all samples of 

Class mahers'  bIoud voluntarily made avdlablcto brPout by rwh Class members pursuant IC, h i s  

Order and shall rep6~1 ihc r c d h  d t h e  C-0 hlmd testing TO r.hc persuds) d a r e  blood i s  ::: * l . . * ~ d  and 

LO PlaialiRs' counsel simuluneausly, uTing such coniidcnWity proteciioiia os arc requircd hy law. 
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reponing the results of Lhe tests to the Class members and Plaintins' cornscl. 

ofrhc Notice shpll be paid by DuPnnl as indicaied in the immediately prcccdingr paragraph of this 

Order. 

4, Implementation of tbis injunciion Order shall be suycd for a period t i f a  days f r m  

envy ol'rhir &der (ihe "Stay Period") to allow thk parties 10 confer regarding submission iu Lhc 

Coun of'an agreed order prnviding for tbc specific lema and pravisiaiia f0.r the prompt imylemenu- 

tion of UJis Order, or. in the cvcm the partics fail lo rcach agreemcnr kpon irnplcmenution of rhis 

Order, KO aNow DlrPoni M file an rppcd, if so desired, of rhis injunction OldCJ. If no appeal is filed 

wvithin.thc Stay Period, the injuncurc relief provided in &is Order shall kcQme ct'octivc and 

lmmcdiarcly ei7forccabIe u the conclusion or & . s l a y  Period. 

, 
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Kris Thayer
reponing the results of Lhe tests to the Class members and Plaintins' cornscl.



PKESENIED BY; 

R. Edison HiII (wt' 
Hary G. Dcitflcr (WVSB e98l) 
HILL, PETERSON, CnRPEll, BEE & DElTZLEW. P.L.L.C 
NonhGare Business Park 
SO0 Tracy Wry 
Clurleston, Wv 29311-1261 
3U4-3dS-5667 

G c d d  J. Rapien 
R o k i  A.  Biha  
T m ,  S T E ~ ~ ~ ~ V S  & MOLLTS'ER UP 
425 'Wainul Street. Suite 1800 
Cincinnati, 014 052.02-3957 
51 3-38 1-2838 
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