'IN THE CIRCUIT COURT OF WOQD COUNTY. WEST VIRGINIA

JACK W.LEACH, et al.,
Plaintifls,

CIVIL. ACTION NO. 01-C-608
(Judge 1il)

E. 1. DUPONT DE NEMOURS AND COMPANY,

a Dclaware corporation,
’ Defeaduut.

ER GRANTIN JUNCTIVE EF AG T DUP

On Apnl 18, 2003, came Plaintiffs, by their counsel, Robert A. Bilot, Larry A. Winter, and

R. Cdison Hill;, Defendant E. I. du Pont de Nemours and Company ("DuPont”), by its counsel,
-Laurence F. Janssen, Stephen A. Fennell, Diana Everett, and Heather Heiskell Jones; and Defendant
Lubeck Public Service District, by its counsel, John R. McGhee, for a hearing on PlaintifIs’ Motion
fur Pariial Summary Judgment Against DuPont on Liability for Plainliffs’ Medical Monitoring
Claims ("Plaintffs’ MSJ™), and pﬁrsuant 1o discussions al the said hearing the Court also heard and
considered I'Jainuffs' Motion for Injunctive Relicf Agaimt DuPont made during the said discussiosts.
As explained below, the Court, kaving considered the filings, motion {or injunctive relief made
during the hearing and arguments of the parties on each of these issues, hereby DENIES Plaintiffs’

MSJ and GRANTS Plaintiffs’ Motion for Injunctive Relief Against DuPont.

CAROLE JONES
GLERK CIRCUIT GOURT
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I'LAINTIFFS® MOTION FOR PARTIAL
SUMMARY JUDGMENT/ANJUNCTIVE RELIEF

‘The Court. having considered the pleadings and filings of the parties in support of and in
opposition: to Plaintiffs’ MSJ and Plainti(Ts’ Motjon for Injunctve Relief Against DuPont, and
having cénsid:ﬂd the argurments and representutions of counsel during the April 18, 2003, hearing
on these Motions, hereby FINDS us follows:

1. Ammonium perflucrooctanoate (¢/k/a APFO/PFOA/F C-143/C-8) (hereinafter “C-8")
i< 10xi¢ and huzardous to hurnans apd is biopctsiste.m, meaning thav it is absorbed into and persists
in the blood of hwpans exposed to C-8.

2. DuPont has tortiously contaminated the drinking waler of the Class members' with
C-8 withourt 1he penﬁission of the Class members by virtue of DuPani's past and continuing releases
of C-8 from DuPont’s Washington Works Plant io Wood Counry, West Virginia

3_‘ The Class membecs have been unwittingly exposed 1o C-8 frc;m DuPonr through the
unauthorized presence of C-8 in their drinking water, which, because of the biopersistent nature of
C.8, ne;cassarily results in the unautborized presence of C-8 in the blood of the Class mcmbers.

4. The legal test for determining whether medical monitoring will be provided in West
Virginia for y.hdsc tortuously exposed to a hazardous substance 155t fur.rh in Buwb v. Westinghouse
Elec. Corp., 206 W_Va_ 133, 522 S.E.2d 424 (l§99). in which the Wesr Virgnia Supreme Court of

Appeals hekl (hat medical monitorzing will be provided wherc the plaintiff proves that

"The Court previously certified this ¢ase o proceed as s class action on behalf of a Class
defined as ~all persons whose drinking water is or has been comaminated with ammonium
perfluorooctancate (a/k/a/ "C-8") attributable to rcleases from DuPont’'s Washinglon Works Plant"
xﬂn :Iood County, West Virginia. (Order on Class Certification and Related Motions, at 1 (April 10,
2002)).
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(1) he or she has, relative (o the geneval population, been significantly exposed; (2) 10

8 proven hazardous substance; (3) through the tortious conduct of the defendant; (4)

as u proximate result of the exposure, plaintift has suffered an increased risk of

contracring & serious latent disease, (S) the increased risk of disease makes it

reasonably necessary for the plaintiff 10 undergo periodic medical cxaminations
different from what would be prescribed in the absence of exposure; and

(6) monitoring procedures exist that make early detection of a discasc possible.

Rerwer, 206 W, Va, al 135,522 S.E 2datd2s,

5. In opposing I’laintiffs’ MSJ seeking medical monitoring for the Class exposed 10 C-8
in their drinking water, DuPont ssscricd that Plaintiffs had faded to establish that the exposure of
the Class is "significantly” above that found in the genera) U.S. population, within the meaning of
the Juwer medical manitering test, because tic Plainii{ls "have provided no evidence that they have
sctually been exposed 10 C-8 at any levcl, much less ar a significant one" and hat the "best way (o
establish actual exposure is by tesung the level of C-K in their blood." (DuPont's Memorandum in
Opposition to Plaimiffs* MSJ, at 9)

6. In response wo Plaintiffs’ argument thatDuPont’s own C-8 blond madel from Octuber
2001 is sufficient t sccurately predict levels of C+8 in the blood of Class members over 1000 times
higher than that reported 10 be present in the blood of the general U.S. papulation without having
to perform aclual C-8 blood tests, DuPont argued that its own C-8 blood madecl is based upon
unproven asswnptions, is inaccurate, and cannot be relied upon 1o produce accurate estivnates of C-8
blood levels in the Class.

7. In respunse to DuPunt's argument that DuPont “has actively pursucd” C-8 dlood
westing, Plainti{Ts explained and DuPont agreed that, although DuPont has agreed to test the blood

of the individually-named Plaintiffs for C-8, DuPont has retused Plaintifis’ request that Dulont

make C-% blnod testing available to al) Class members who request it.
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8 . DuPont already has an arrangement widh at least one laboratary 1o pertform C-& blood

testing for its own employees and has heen offaring and paving for guch tesly amony its own

emplaoyees {or many years.

9. DulPonthas not identified (o Plaintiffs an independent laboratory that can test for C-¥
levels in human blocd using the same mcthodology used by DuPont and its contractors that is not
already under contract with or otherwisc working for or being paid by DuPont, and it would be
probibitively expensive for Plaintiffs 10 cquip an independent laboratory tw perform the type of C-§
blood tests that DuPont insists is needed.

10. Although DuPont continues tv aclively and intentionally release C-8 from its
Washington Works Plant iato tl;xe air and water, it has represented to the Court that there are no
alternatives 1o using C-8 in agy of the Wul?.ingr.on Works Plant's rrianufacturing operations and has
lold the Court that there is ﬁo wey for DuPont Lo prevent its C-8 emissions from gerting into the
Class members’ aﬁnij)g water, DuPoat also has represented to the Caurl that it is in the process
of dramatically decreasing the amount of thosc emissions in comparison with pasl emissions levels,
which DuPant further represents should decreasc the amount of future C-8 exposure W the Class

‘members.

1}.  Because DuPent claims to be actively rcducing its emjssions of C-8 into the
cuvironment while this case is pending and claims that the level of C-8 in human blood decreases
over time as exposure decreases, DuPont’s effective control over the C-8 dlood testing process and
cantinuing refusal 1o arrange for C-8 blood testing of the Class members will cauye immediate and

irrcparable harm to Plaintiffs' ability lo preserve and prevent the loss of evidence of the Class
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members’ currcnt and past C-§ cxposure levels, lBereby depriving Plaintiffs of the evidence Dubont
insists is necessary for PlaintifTs 1o prevail on the merits of their medical monitoring claimns.

l12. Althoush the parties dispute the extent to which increased risk of cerain serious
latent hurnan diseases detected by DuPont among its Washington Works employees, suchi as kKidaey
and bladder cancer, heart disease, and discases of blood and blocd-fgﬂning organs among male
caployees, is linked o C-8 exposure, DuPonr’s conlnuing refusal to nake C-8 blood testing
available to the Class is causing immcdiate and irreparable harm to the Class members’ ability L
accurately and iimely asscss whether the level of C-3 in their blosd warrants medical artention for
such discases, thereby depriving the Class of medical information and knowledge that may be
zgs:mjal 1o praper diagnosis of and weatmen! of any physical injuries actually caused by their C-%
cxposure.

13. Becsuse DuPont alrcady has s working relationship with at Jeast one laberatory thal
can perforiz human C-8 blood test analysis according the methodalngy .:;dnprcd by DuPant and
DuPonr alrcady has adopted procedures for baving such C-8 blaod tests perfarmed for a Jarge
number of individuals through its efforts 10 tes1 C-8 blood levels among its own employees, there
is lirtle likelihoad of urseasonable harm to DuPont from requiring DuPont 10 otfer the saine C-8
bioed testing o members of the Claas, pnrtiml&ly when that data is what DuPont insists is hecessary
lo decide the merits of Plaintiffs’ medical (nonitoring claims and the merits of DuPonr’s defense to
such ¢launs.

14.  Because of the potential widespread public health concerns implicaied by DuPont's
C-8 conamination of public drinking water supplies, the inabilily of the public to detcrmine the

exienl of their blood contamination based upon exposuze 1o DuPent's C-8 withaut the usc of
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DuFont s blood model or the assistance of DuPumt or its blood testing contractors who ¢ffcctively
conmol the C-8 blood 1esting pracess, and the imminent potential [oss of the cvidence that DuPom
jnsists is relevant W determining the extent of public exposure 16 DuPont’s contamination (assuming
DuPont’s argument that its own C-8 bload model is inaccurats), reguiring DuPont to make such
tesung available 10 the Class is clearly within the public interest

15. The legal standard for granting injunctive relicfin West Virginia, pursuant to Rule 65
of the West Virginia Rules of Civil Procedure, was recently summarized by the West Virginia
Supremc Court of Appeals as follows:

The granting of an injunction, whether mandatory ar preventive, calls for the exercise

of sound judicial discretion in view of all the circumstances of the particular vase;

regard being had to the nature of the conlroversy, the abject for which the injunction

is being sought, and the comparative hardship or inconvenience 1o the respective

parties involved in the award or denial of the writ. Staic ex7el. Donley v. Baker, 112

W. Va. 263, 164 S.E. 154, at Syl. pt. 4 (1932); accord, Jefferson County Beard of

Educarion v. Jefferson Counry Education Ass'n, 183 W.Va. 15, 393 S.E.2d 653

(W.Va, 1990); Srate ex ral. Easr End Assoc. v. MeCay, 198 W .Va, 358,481 S.E.2d

764 (1996). :
Camden-Clark Memorial Hosp. Corp. v. Turmer, No. 30459, 2002 W Va.LEXIS 240, a1 *11-12
(W.Va. Dec. 6, 2002). In making this balancing inquiry, the Fourth Circuit has held that a count

should consider, "in flexible interplay,” the following four factors: (1) the likelihaod of irreparable

harm 1o the plainuff without the injuncuion; (2) the likelihood of hann w0 the defendanl with an '

injunction; (3) the plainiiﬂ‘s likelihood of success on the merits; and (4) the public inerest
Camden-Clark, 2002 W Vs LEXIS 240, at *11-]2 (referencing Merrill Lynch. Pierce, Femner &
Smith, Inc. v. Bradley, 756 F.2d 1038, 1054 (4* Cir. 1985)).

Upon careful consideration of the filings, pleadings, and argumcnl of the parties in the

context of applicable West Virginia medical rmonitaring law as sct forth in Bower and the applicable
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standards for summary judgment under Rule 56 of the West Virginia Rules of Civil Prucedure, the
Court CONCLUDES that there is a material question of fact in dispute with respect o the issue of
whether the Class has heen signiﬁ'czmly exposed to C-8 sufficient to prove Plaintiffs’ medical
monitoring claims, therehy precluding summary judgmenr in Plaindfts’ favor on that issue.

Upen further consideration and balancing of all of the circumstances of this case, including
the nature of the controversy. the object for which aa injunction is being sought, and the comparative
hardship ur inconvenience Lo the respective parties involved, according to the standards far grauting
injuncuve relief zzférenud by the West Virginia Supreme Court of Appeals in Camden-Clark and
under Rule 65 of the West Virginia Rules of Civil Procedure, the Count further CONCLUDES 1hat
injunctive reliefis appropriaie to require DuPont to meke availablc and pay- for the C-8 blood testing
that DuPont insists is essential to prove a material issue of fact in dispute on Plaintiffs' medical
monituring claims.

The Coun, lhezel'are,. DENIES Plaintiffs” MSJ on the grounds that there is at least one
material 1ssue of fact in &isput: and hereby GRANTS Plaintiffs® Motion for Injunctive Relief 1o
abiain and preserve the avidence that DuPunt claims is necessary ta resolve this particuiar material
1ssue of fact, |

WHERETFORE, the Court hercby ORDERS the following injunctive relicf, pursuant to West
Vx:gxma Rule of Civil Pracedure 65:

1. DuPont shall, without unnecessary dclay. obluin, test, and spalyzc all samples of
Class members® blood voluntarily made available to DuPoat by such Class spernbers pursuant to this
Order and shall report the results of the C-R hloed testing To the person(s) whose blgod is tisted and

10 Plaintiffs* counsel simuluneously, using such confidentialily protections as are required by law.
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Kris Thayer
1 , DuPon~ shall, Without unrracessey dclay. obhin, its\ aud waalyzc all samples of
Class mahers' bIoud voluntarily made avdlablcto brPout by rwh Class members pursuant IC, h i s
Order and shall rep6~1 ihc r c d h d t h e C-0 hlmd testing TO r.hc persuds) d a r e blood is ::: * l . . * ~ d and
LO PlaialiRs' counsel simuluneausly, uTing such coniidcnWity proteciioiia os arc requircd hy law.


2. DuPant shal) pay all costs and expenses associated with oblaining, testing, and
analyzing the bleod of the Class members fur C8, dlong with all costs and expenses associaled with
notifying the Class af the availability of the testing and all costs and expenses associated with

repurting the results of the tests to the Class members and Plaintifls" counsel.

3. Nectice shall be given 1o the Class through puhlica.tion. wn The Marietta Times, The
Parkersburg News, The Parkersburg Sentinel, and USA Toduy conaining the language of the two
immediately preceding parsgraphs of this Order of & summary of the same, dlong with instructions
far the Class members regarding the times and localions where such resting will be pertormed. Cast
of the Notice shal] be paid by DuPon! us indicated i the immediately preceding parugraph of this
Order.

4. Implementation of ﬂnis injuniction Order shall be stayed for a period of @_ days from
enuy of this Crder (the "Stay Period”) to allow the parties (o confer regarding submission iu the
Court of an agreed order providing for the spcci.ﬁ'c lermy and provisions for the prompt implementa-
tion of tiis Order, eor. in the cvent the parties fail 1o reach agreement upon implementation of this
Order, to allow DuPonu ta file an appcal, if so d:sirea, of this injunclion Order. 1f no appeal is filed
within the Stay Peniod, the injunctive relief provided in this Order shall hecome effective and

rnrmcdiately enforeeable at the conclusion ol the Sluy Periad.

. "~ '
ENTER wug T day of 2003.

E OF WEST VIRGINIA ‘ |
VTY OF WDOD, TO-WIT: - A
AHOLEJONES.Mmm-GmlCmnd } )
Cou e AR s i s @
Ty, We Virgiria, hersby cany ther George W. dge
003 o e O o
record - e <

Cireust Count of Weood County, West Virginia
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Kris Thayer
reponing the results of Lhe tests to the Class members and Plaintins' cornscl.


PRESENTED BY:

P S /M

R. Cdisen Hill (WVSB #1734)

Harry G. Deltzler (WVSB #981)
HnL, PETERSON, CaRVER, BEF & DEITZLER, P.L.L.C.

NorthGate Business Park
S00 Tracy Way

Charleston, WV 25311-1261
304-345-5667

Gerald 1. Rapien

Roubert A. Bilont

TAFT, STETTINUS & HOLLISTER LLP
425 Walnut Street, Suite 18§00
Cincinnati, Old 25202-3957
§13.-351-283%

Larry A. Winter (WVSB #4094)
WINTER JOMNSON & HILL PLLC
P.O.Box 2187

Charleston, WV 25328-2187
504-345-7800

Counsel fur Plainriffs

158886
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