September 13, 2012

The Honorable Richard Cordray

Director

U.S. Consumer Financial Protection Bureau
1700 G Street, NW

Washington, DC 20552

Re: Addressing the impact of oil and gas leases on U.S. property values and mortgages
Dear Director Cordray:

On behalf of the undersigned, the Environmental Working Group (EWG) would like to
congratulate you on becoming director of the newly created U.S. Consumer Financial
Protection Bureau (“Bureau”). As you develop the Bureau’s priorities, we ask you to give
attention to the impact of deceptive oil and gas leasing practices on U.S. property values
and mortgages, particularly as companies increasingly rely on the technology known as
hydraulic fracturing.

Specifically, we ask the Bureau to:

* Investigate the extent to which oil and gas companies misrepresent or fail
to disclose the risks of drilling and hydraulic fracturing when they
approach landowners to lease their land for drilling operations;

* Develop robust disclosure standards and other regulations that would
prevent oil and gas companies from engaging in deceptive leasing practices
and hold them accountable for representations made by their leasing
agents; and

* Work with state regulators, the lending community, insurance companies
and public interest groups to develop a campaign to educate the public
about the ways that oil and gas leases may affect property values and
mortgages.

Taking these steps will ensure that oil and gas companies, eager to exploit U.S. oil and
gas deposits, do not take advantage of unsuspecting property owners, potentially
exposing them to significant losses and liabilities.

Inherent Risks of Drilling and Hydraulic Fracturing

By drilling companies’ own admission, drilling and hydraulic fracturing are inherently
risky activities. Oil and gas companies regularly send their shareholders and potential
investors long lists of potential hazards incident to drilling. For example, XTO Energy
Inc., a subsidiary of Exxon Mobil Corporation, the nation’s leading natural gas producer,
has told its investors that:



“Our operations are subject to hazards and risks inherent in drilling for, producing
and transporting oil and natural gas, such as:
* fires;
* natural disasters;
* explosions;
» pressure forcing oil or natural gas out of the wellbore at a dangerous
velocity coupled with the potential for fire or explosion;
* weather, including hurricanes in the Gulf of Mexico;
» failure of oilfield drilling and service tools;
* changes in underground pressure in a formation that causes the surface to
collapse or crater;
* pipeline ruptures or cement failures; and
« environmental hazards such as natural gas leaks, oil spills and discharges
of toxic gases.”!

These risks are not hypothetical. As far back as 1987, the U.S. Environmental Protection
Agency detailed dozens of cases of gas and oil drilling-related contamination in a report
to Congress.” State officials in Colorado, Ohio, Pennsylvania and Wyoming have also
documented water pollution attributed to oil and natural gas drilling.’

Potential Impact on Property Values and Mortgages

Risks associated with drilling and hydraulic fracturing have implications not only for
public health and the environment, but also for property owners and the lending
community.

The number of oil and gas leases on mortgaged property is rising steeply. According to
The New York Times, property owners have “signed millions of leases . . . in recent
years.”" This comes as little surprise at a time when oil and gas companies such as
scandal-tainted Chesapeake Energy Corporation® have “embarked on an aggressive lease
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acquisition program . . . referred to as the ‘gas shale land grab’ of 2006 through 2008 and
the ‘unconventional oil land grab’ of 2009 and 2010.”® According to news reports,
Chesapeake carried out this campaign in part by “plott[ing] with its top competitor
[Encana Corporation] to suppress land prices.”’

This is not the only questionable tactic used by drillers to expand their operations.

A recent EWG investigation found that oil and gas companies frequently misrepresent or
conceal the risks of drilling and hydraulic fracturing when seeking to persuade
landowners to lease their land for drilling.® In interviews conducted with nearly two-
dozen landowners, EWG was told repeatedly that representatives of these companies
“never mentioned possible risks to their water supplies or health as they negotiated gas-
drilling leases.” In some cases, the risks were denied outright.'® According to news
reports, drilling industry representatives have been known to “show up in poorer areas
shortly before the holidays, offering cash on the spot for signing a lease.”'' Together,
these practices result in thousands of property owners signing oil and gas leases with little
or no understanding of how the leases can affect their property values and mortgages.

When owners accept up-front payouts from drillers for leasing their land, they potentially
open themselves up to far greater losses and liabilities.'* As with any lease, the fine print
matters, and the terms of oil and gas leases depart from ordinary ones in several
important respects. For one, they do not forbid dangerous activities or the use and storage
of hazardous substances on the property.'” Further, they typically do not require drillers
to pay a security deposit to property owners or to name property owners on any insurance
policies that cover damages caused by drilling operations.'* Together, terms such as these
could create a situation where property owners must pay exorbitant cleanup costs, with
little recourse to hold oil and gas companies responsible.'” That risk is compounded by
the fact that property owners’ own insurance policies typically do not cover damages
caused by drilling. For example, Nationwide Mutual Insurance Company recently
announced that it does not cover property damage caused by hydraulic fracturing.'®
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Hartford Financial Services Group, another insurance industry heavyweight, has
announced that it is “aware of the increasing use of hydraulic fracking and is carefully
evaluating its potential impact to [its] customers and business” as well.”

Other problems are more immediate. For example, properties subject to oil and gas leases
can lose significant resale value. As a result, property owners end up trapped on their
land, unable to move without incurring a serious financial loss.'® Oil and gas leases also
may cause property owners to unwittingly violate the terms of their mortgages.'® Lenders
often require property owners to obtain permission before allowing hazardous activities
such as drilling on mortgaged property to ensure that the property retains its full value.*
Otherwise, lenders might not be able to sell these mortgages to secondary lending
companies such as Fannie Mae, which bundle individual mortgages and resell them to
investors.”' Individuals who sign oil and gas leases on mortgaged property without the
permission of their lenders may have to pay off the full amount of their mortgage
immediately or find themselves in foreclosure.*” In addition, prospective buyers may
have trouble securing loans or federal loan guarantees when they try to buy land already
subject to an oil and gas lease.” In light of these potential consequences, property owners
must have a better understanding of the inherent risks of drilling before they sign oil and
gas leases, including how the leases can affect property values and mortgages. Federal
and state regulators should require oil and gas companies to disclose these risks in a clear
and conspicuous manner and ensure that their leasing agents do the same. Regulators also
must limit the extent to which oil and gas companies include terms in their leases that
prevent individuals from disclosing details about the leases themselves, or damage to
their property or homes caused by drilling.

Greater Consumer Protection Needed

The debate over drilling and hydraulic fracturing has largely focused on whether it can be
done safely, without compromising water supplies. However, we cannot afford to ignore
its serious spillover effects, including how drilling operations affect property values and
mortgages. We believe this is an area where the U.S. Consumer Financial Protection
Bureau should be taking the lead to protect the public, especially when no other

7 1d.
18 E.g., Horwitt, Drilling Doublespeak, supra note 8.
' Tompkins County NY Council of Gov’ts Gas Drilling Task Force, Gas and Oil Leases: Impact on
Residential Lending (Mar. 24, 2011 & as rev. Nov. 15, 2011), http://www.tompkins-
co.org/tccog/Gas_Dirilling/Focus_Groups/LandValues_Assessment.html [hereinafter Tompkins County, Oil
and Gas Leases]; Ian Urbina, Rush to Drill for Natural Gas Creates Conflicts with Mortgages, N.Y. Times,
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regulatory agency appears to have the ability to address this issue on a comprehensive,

national scale.

That is why we again call on the Bureau to:

* Investigate the extent to which oil and gas companies misrepresent or fail to
disclose the risks of drilling and hydraulic fracturing when they approach
landowners to lease their land for drilling operations;

* Develop robust disclosure standards and other regulations that would prevent
oil and gas companies from engaging in deceptive leasing practices and hold
companies accountable for representations made by their leasing agents; and

* Work with state regulators, the lending community, insurance companies, and
public interest groups to develop a campaign that would educate the public
about the ways that oil and gas leases may affect property values and

mortgages.

Thank you for taking these recommendations under consideration. The debate over
drilling and hydraulic fracturing cuts across many federal regulatory jurisdictions.
However, this is one issue that we cannot afford to let slip through the cracks. Doing so
could have serious repercussions for thousands of households and ultimately jeopardize

the nation’s fragile economic recovery.
Sincerely,

Kenneth A. Cook, President
Environmental Working Group

Ellen Bloom, Director of Federal Policy
Consumers Union

Jennifer Krill, Executive Director
EARTHWORKS

John Rumpler, Senior Attorney
Environment America

Kate Sinding, Senior Attorney
Natural Resources Defense Council

Brian Nowicki, CA Climate Policy Director
Center for Biological Diversity

Wenonah Hauter, Executive Director
Food & Water Watch

Lois Gibbs, Executive Director
Center for Health, Environment & Justice

Melinda Hughes-Wert, President
Nature Abounds

Iris Marie Bloom, Executive Director
Protecting Our Waters

Becky Ceartas, Program Director

The Rural Advancement Foundation
International - USA

Arkansas

Debbie Doss, Environmental Caucus Chair
Arkansas Citizens First Congress

Bill Kopsky, Executive Director
Arkansas Public Policy Panel



Debbie Doss, Chair
Arkansas for Responsible Gas Development

California

Susan Jordan, Director
California Coastal Protection Network

Colorado

Dan Randolph, Executive Director
San Juan Citizens Alliance

Jim Ramey, Director
Citizens for a Healthy Community

Connecticut

Nancy Alderman, President
Environment and Human Health, Inc.

Illinois

Chuck Paprocki, Legal Coordinator
Southern Illinoisans Against Fracturing our
Environment (SAFE)

Maryland

Mike Tidwell, Executive Director
Chesapeake Climate Action Network

Massachusetts

Pam Solo, President
Civil Society Institute

Michigan

Joanne Cromley, Co-Chair
Don’t Frack Michigan

Montana

Walter Archer, Chairman
Northern Plains Resource Council

New Jersey

Jeff Tittel, Chapter Director
Sierra Club New Jersey

Rev. Fletcher Harper, Executive Director
GreenFaith

New Mexico

Douglas Meiklejohn, Executive Director
New Mexico Environmental Law Center

New York

Carol I. Chock, Legislator
Tompkins County, NY
Council of Governments

Paul Gallay, President & Hudson Riverkeeper

Riverkeeper

David Van Luven, Director
Environment New York

Jeff Bohner, Chairperson
Sierra Club, Atlantic Chapter

Susan Lerner, Executive Director
Common Cause New York

Katherine Nadeau, Water & Natural
Resources Program Director
Environmental Advocates of New York

Wes Gillingham, Executive Director
Catskill Mountainkeeper

Jill Wiener, Director
Catskill Citizens for Safe Energy



Elaine Perkus, Board Chair
New York Residents Against Drilling

Mary Monroe Smith, Comms. Chairman
Church Women United of New York State

Joe Levine, Director
NYH20

Alexandra Akira, Executive Director
Citizens for Water

Fay Muir, President
Croton Watershed Clean Water Coalition

Yvonne Taylor, Co-Founder
Gas Free Seneca

Lisa Zaccaglini, Director
Sharon Springs Against Hydrofracking

Marie McRae, President
Dryden Resource Awareness Coalition

Laurie Roe, Representative
Enfield Neighbors for Safe Air and Water

Susan Van Dolsen, Co-Organizer
Westchester for Change

Teresa Winchester, Representative
Friends of Butternuts

Patti Wood, Executive Director
Grassroots Environmental Education

Ellen Z. Harrison, Director
Fleased

Mary Menapace, Co-Founder
ShaleshockCNY

Peter Hudiburg, Founder
Plymouth Friends of Clean Water

Nada Khader, Executive Director
WESPAC Foundation

Clare Donohue, Founding Member
Sane Energy Project

Rita Yelda, Organizer
Western New York Drilling Defense

Sarah White, Representative
Middlefield Neighbors

Otto Butz, President
Residents of Crumhorn/Milford Doers

Anna Sears & Nedre Harvey, Co-Founders
Rochesterians Concerned About Unsafe
Shale-gas Extraction (R-CAUSE)

Alberto Crudo, Representative
Friends of Sustainable Sidney

Toby Stover, Founder
Rochester Defense Against Fracking

Lisa Tyson, Director
Long Island Progressive Coalition

Dwain Wilder, Librarian
FrackFreeGenesse

Sandy Podulka, Co-Director
Marcellus Accountability Project —
Tompkins

Bill Podulka, Chair
Residents Opposing Unsafe Shale Gas
Extraction

Karen London, Co-Founder

Sullivan Area Citizens for Responsible
Energy Development (SACRED)

Sue Rapp, Co-Founder
Vestal Residents for Safe Energy (VeRSE)



Goridan Raacke, Executive Director
Renewable Energy Long Island (reLl)

Adrian Kuziminski, Moderator
Sustainable Otsego

North Carolina

Elizabeth Ouzts, Director
Environment North Carolina

Danna Smith, Executive Director
Dogwood Alliance

Hope Taylor, Executive Director
Clean Water for North Carolina

Gary R. Grant, Director
North Carolina Environmental Justice
Network

George Santucci, President
National Committee for the New River

Ohio

Cheryl Johncox, Executive Director
Buckeye Forest Council

Vanessa Pesec, President
Network for Oil and Gas Accountability
and Protection

Jack Shaner, Deputy Director
Ohio Environmental Council

Sandy Buchanan, Executive Director
Ohio Citizen Action

Vicki Hennessy, President
Green Environmental Coalition

Lea Harper, Co-Founder
FreshWater Accountability Project

Leslie Harper, Co-Founder
Southwest Ohio Alliance to Save Our Water

Kari Matsko, Director
People’s Oil & Gas Collaborative - Ohio

Chris Borello, President
Concerned Citizens of Lake Township

Gwen B. Fischer, Representative
Concerned Citizens Ohio — Hiram Village

Gwen B. Fischer, Representative
Concerned Citizens Ohio — Hiram Township

Paulette Thurman, Representative
Concerned Citizens Ohio - Kent

Lori Babbey, Representative
Concerned Citizens Ohio — Portage County

Mary Greer, Representative
Concerned Citizens Ohio - Shalersville

Kathyrn Hanratty, Representative
Frack-Free-Geauga

Heather Cantino, Member, Steering Cmte.
Athens County Fracking Action Network

Pennsylvania

David Masur, Director
PennEnvironment

Barbara Arrindel, Director
Damascus Citizens for Sustainability

Beverly Braverman, Executive Director
Mountain Watershed Association

Diane L. Sipe, Representative
Marcellus Outreach Butler



Nora Nash, Director of Corporate Social
Responsibility
Sisters of St. Francis of Philadelphia

Ken and Loretta Weir, Founders
Communities United for Rights and
Environment

Alfonso Rodriguez, MD, President
Gas Drilling Awareness Coalition

Elisa Beck, Founder
Sustainable Monroeville

Maria Payan, Executive Director
Peach Bottom Concerned Citizens Group

Jan Milburn, President
Westmoreland Marcellus Citizens Group

Richard Yanock, President
Izaak Walton League, Washington Chapter

Susan Curry, Chair
Ambler Environmental Advisory Council

Etta Albright, Representative
Stewardship and Sustainability for
Goodness Sake

Barbara Jarmoska, Owner
Possibilities Retreat

Tennessee

Amelia Parker, Executive Director
Statewide Organizing for Community
eMpowerment

Texas

Don Young, Founder/Director
FWCANDO — Forth Worth Citizens Against
Neighborhood Drilling Operations

Gary Hogan, President
The North Central Texas Communities
Alliance

Virginia

Kate G. Wofford, Executive Director
Shenandoah Valley Network

West Virginia

Janet Keating, Executive Director
Ohio Valley Environmental Coalition

David McMahon, J.D., Co-Founder
West Virginia Surface Owner’s Rights
Organization

Allen Johnson, Coordinator
Christians for the Mountains

Wyoming

Kevin F. Lind, Director
Powder River Basin Resource Council
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Cc: The Honorable Edward J. DeMarco, Acting Director, Federal Housing Finance Agency
The Honorable Dustin McDaniel, Attorney General, State of Arkansas
The Honorable Kamala D. Harris, Attorney General, State of California
The Honorable John W. Suthers, Attorney General, State of Colorado
The Honorable George Jepsen, Attorney General, State of Connecticut
The Honorable Lisa Madigan, Attorney General, State of Illinois
The Honorable Douglas F. Gansler, Attorney General, State of Maryland
The Honorable Martha Coakley, Attorney General, Commonwealth of Massachusetts
The Honorable Bill Schuette, Attorney General, State of Michigan
The Honorable Steve Bullock, Attorney General, State of Montana
The Honorable Jeffrey S. Chisea, Attorney General, State of New Jersey
The Honorable Gary K. King, Attorney General, State of New Mexico
The Honorable Eric T. Schneiderman, Attorney General, State of New York
The Honorable Roy Cooper, Attorney General, State of North Carolina
The Honorable Mike DeWine, Attorney General, State of Ohio
The Honorable Linda Kelly, Attorney General, Commonwealth of Pennsylvania
The Honorable Robert E. Cooper, Jr., Attorney General, State of Tennessee
The Honorable Greg Abbott, Attorney General, State of Texas
The Honorable Kenneth T. Cuccinelli, I, Attorney General, Commonwealth of Virginia
The Honorable Darrell McGraw, Attorney General, State of West Virginia
The Honorable Gregory A. Phillips, Attorney General, State of Wyoming



