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Act (Proposition 65) stimulated nationwide reformulation of numerous products to remove
chemicals known to the State of California to cause cancer or reproductive harm. Successes
under this law include removing lead from water faucets, eliminating trichloroethylene (TCE)
from liquid correction fluid, and more recently removing flame retardants from infant nap mats.

California laws or regulations have also provided a model that is followed in other states or
nationally. For instance, California legislation, adopted in 2007 to ban certain phthalates in
toys and children’s products [Cal. Health & Saf. Code, §§ 108935-108939, Stats. 2007, c. 672,
A.B. 1108], was the inspiration for Senator Feinstein’s legislation, S. 2663, banning these
same chemicals nationally in the Consumer Product Safety Improvement Act of 2008.

After consulting with scientific and legal experts who work for the boards and departments
within Cal/EPA, we have identified dozens of California laws and regulations that may be at
risk of preemption under the current provisions of S. 1009. Information concerning each of
these laws and regulations could be provided at your request, and several examples are
highlighted here:

¢ Global Warming Solutions Act of 2006 (AB 32): Some very potent greenhouse gases,
such as sulfur hexafluoride and methane, are of relatively low toxicity. If the EPA
Administrator designates any of these chemicals as “Low Priority” under S. 1109, states
will be barred from any “prohibition or restriction on the manufacture, processing,
distribution . . . or use” of these chemicals. This provision could bar state actions to
regulate or control potent greenhouse gases and could undermine California’s efforts to
achieve our reduction targets under AB 32.

e Reducing Ozone Pollution: California contains major geographic areas in “Extreme”
ozone non-attainment. Ozone is a Criteria Air Pollutant that causes or contributes to
respiratory disease, asthma, emergency room visits, hospitalizations, and premature
death. Nonattainment areas are required to take aggressive action to reduce ozone
pollution, including reducing the emissions of ozone precursors such as volatile organic
compounds (VOCs). S. 1009 sec. 15, subsection (c) states that the preemption does
not apply to a state regulation that is “... adopted under a law of the State . . . related to
... airquality . . . that (A) does not impose a restriction on the manufacture, processing,
distribution in commerce, or use of a chemical substance.” The California Air
Resources Board, however, has a number of regulations that would not be able to take
advantage of the exception in subsection (c) because they impose restrictions on the
“use” or “distribution in commerce” of specific VOCs in products. This could
significantly impair California’s efforts to come into attainment with the Clean Air Act
and could put millions of people in the Los Angeles area and San Joaquin Valley of
California at increased risk of respiratory disease.

e Drinking Water Safety: More than 60 California water systems contain hexavalent
chromium or perchlorate. It is reasonably likely that these will be designated as “High
Priority” chemicals under S. 1009, thereby immediately preempting all future state
actions, and retroactively preempting existing state laws and regulations once U.S. EPA
has acted. This puts future California activities to protect sources of drinking water in
immediate jeopardy, and also may endanger historic regulations, including our 1989
ban on the use of hexavalent chromium in cooling towers; our 2007 strict performance
and emissions requirements for the chrome plating industry; and the Perchlorate Best
Management Practices regulations of 2006.
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e Consumer Product Safety: Numerous California laws and regulations have collectively
worked to increase the safety of consumer goods and reduce the use of toxic chemicals
in products. Specific examples include the 2006 ban on certain flame retardants, which
has been replicated or expanded in at least a dozen states; bans on mercury in
products ranging from thermostats to thermometers, which are now in place in more
than 20 states; a phase-out by 2014 of toxic substances including copper, cadmium,
hexavalent chromium, lead, mercury and asbestos in automobile brake pads; and a ban
on toxic chemicals in art supplies for young school children. The California Safer
Consumer Products regulations, slated for release next month, will constitute the most
ambitious effort to date to systematically address the issue of toxic chemicals in
consumer products by promoting innovation in safer alternatives and green chemistry.
Depending on the scope and interpretation of S. 1009 and the resulting actions of the
EPA Administrator, components of the above laws and regulations will be put at risk.

In addition to the above issues, we are concerned that the lack of clarity of some of the
preemption provisions in S. 1009 would open the door to extensive litigation. For example, the
preemption of state actions that prohibit or restrict “the manufacture, processing, distribution in
commerce or use of a chemical substance” in §15(a) and (b) should not be understood to limit
states from requiring that information be provided to the public; however we recognize that the
ambiguity of the language could cause others to claim that a label or warning to consumers is
an indirect “restriction on the . . . distribution . . . or use”. This issue requires clarification.

I am confident that this legislation is not intended to invalidate or undermine existing California
laws and regulations governing public health and the environment, nor is it the intent to block
future innovation and health protection at the state level. Accordingly, we respectfully request
that you reconsider the provisions of S. 1009 to ensure that it is written in a manner that will be
successful in protecting the public from toxic chemicals, in a reasonably expeditious manner,
without unintentionally restricting the ability of states to protect consumers, health, and the
environment.

Sincerely,

‘-'\ s / \ 0‘___________ M/“}(\

Matthew Rodriquez
Secretary for Environmental Protection

Attachments

cC; See next page.
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CccC: Ms. Katie Wheeler Mathews
Deputy Director
Washington D.C. Office of California Governor Edmund G Brown, Jr.

Mr. Cliff Rechtschaffen
Senior Advisor
Office of California Governor Edmund G. Brown Jr.

Brian Nelson
Special Assistant Attorney General
California Department of Justice

Sally Magnani
Senior Assistant Attorney General
California Department of Justice

Ms. Debbie Raphael, Director
California Department of Toxic Substances Control

Mr. Richard Corey
Executive Officer
California Air Resources Board

Mr. George Alexeeff, Director
California Office of Environmental Health Hazard Assessment
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