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2 T H E  CLERK:  99 C 509, Sheila lohnson versus Ford M o r D r  

3 company. 

{ ~ r o c e e d i n g s  heard i n  open courc:) 
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THE COURT: okay. 

MR. LOWE: G O Q ~  afternoan,  your Honor. I ' m  3ames Lowe 

and w i t h  my parrner  Dennis  Mu?wihill and w i t h  John Kolb and L i s a  

spelson from Goldberg. Weisman 6 C a i r o .  we're here  KOday on 

behalf o f  the pl a i n t i  f i s  . 
MR. KRIVICICH: Good afternoon, your Hormt- .  John 

K r i v i c i c h  on behalf O F  defendant Ford Motor Company along w i t h  

my parcner John Coleman.  

A n d  I would like to i n t roduce  w .  B i l l  Conroy f r o m  

Philadelphia who has f i l e d  an appearance pro hac  vice  i n  the 

'iasr couple o f  d a y s ,  y o u r  nonor. 

MR. KOLB: I haven'+ seen t h a r ,  your Honor. 

MR. K R I Y I C K C W :  we'll be happy to g e t  M r .  k o l b  a COPY. 

THE COURT: WeJcome aboard. 

MU. CONRQY: That's w h a t  I thought. too, your honor. 

THE COURT: I don'r know how I want to t i t l e  t h7s  s h i p  

t h o u g h  I can think OF a f e w  names. 

This i s  here f a t  a f i n a l  p r e t r i a l  conference. I ' m  

g o i n g  TO re17 you what w e ' r e  not  going EO dij roday. 

We're ROC going LO gei i n r o  j u r y  i r iSTrUCt ions .  They're 

a mess. They are a h o r r o r .  I would nor visir jury insrrucrions  

w e n  a f i f t h  T h i s  thick on any j u r y .  So you guys are going r o  

4 

1 

2 ins truc t ions  are .  You cauldn'r a g r e e  on anyrhing i c  looks l i k e  

3 or almost anything. So I'm not doing that today. 

4 we're not getting i n r o  exhibirs today. we're  not 

5 g e t t i n g  i o r o  v o i r  d i r e  roday. You'll be given the v o i r  d i r e  on 

Q rhe  day of t r i a l .  

probably start T h i s  t r i a l  nor having any idea whar the jury  
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7 I wznt to deal  with The motions i n  l i m i n e  and t h e  
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moncn fo r  reconsideration and a counrer mation fo r  s a n c r i o n s .  

Why don'.c we do t h a t  f i r s r?  Hr. l c r i v - t c ~ c h ,  you f i l e d  a 

morion f o r  reconsideration. MayDe you shculd Qa F i r s r .  

WR. K W I V X I C H :  Thank y o u ,  your Honor. 

Your H O ~ I O ~ ,  WE? f i l e d  a morion f a r  reconsideration t h a t  

w a s  based on the depositions OF a couple o f  e n g i n e e r s  who M r .  

Haydcn al7uded to a+ the t ime :h3t he addressed t h e  Court  on 

January 17th. Those engineers are wlr. HanSOn and M r .  Gordon. 

T h e y  filled i n ,  so t4 speak,  ?ne t e s t i m o n y  r e l a t i n g  t a  what i s  

and what - -  whar These ADAWS [phonetic) -- alleged AOAMS €350 

model i s  and wnat i t :  i s  not .  

nnd tne ebidence i s  that in t h e  fa13 OF 1999, Mr. 
Manson was ask& t o  heg in  work towards any 350 model ,  and h e  

took v a r i o u s  data  sets t h a t  were a v a i l a b l e  KO hlrn f r o m  va r ious  

E350 production models, d i f f e r e n t  years,  and l i t c r a 3 l y  cobbled 

them together.  

Thar work was then shelved, and M r ,  Gardon Picked up 

the b a l l .  SO ts speak, i n  the year 2000, and, ar: rhar  pain?, h e  

did  more work on tkar: mode?. 

uncontradicted, t h a t  ac  no p a i n t  was the model Complete, was  i K  

corroborated. was i t  verified. and I believe he likened i t  TO 

being 20 t o  2 5  percent cornolere a t  t b c  time rhat he l e f t  i t ,  and 

h e  a l so  departed from rhar scene somexSme in the y e a r  2000.  

And as I t h i n k  h i s  ~tsrimany i s  

zall t h a t  resrlmony i s  o f f e r e d  to your wonor relatlve t o  

the issue o f  whether o r  not Ford deliberarely mis led  or inrended 
to mislead anyone when i t  represented to the court t h a t  there  

was no ~ o a M 5  € 3 5 0  model fur. fhe subjuc-c v e h i c l e ,  The subjecr 
Page 4 
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vehlclr b e i n g  K ~ E  1945 €350 involved in t h i s  cas@ ar the VM 127 
p l a t f o r m  a s  i r ' s  - -  excuse me, the VM 158 platform of  Econoline 

~350, orherwise known as the 1992 rhrough 1996 model v e h i c l e .  

The testimony is o t h e r w i s e  sex forth in the morion f o r  

r e r ~ n s i d e r a t i o n .  It r e i t e r a t e s  some of  the pofnts  that your 

Honor bar heard r e l a t i u e  to p h e  i n i r i a l  -- r e l a t i v e  to rhe 

renewed morion Fur sanct ions .  st a l so  reiterates. I believe, 

t h e  lack o f  any p r e j u d i c e  t o  the p l a i n t i f f s ,  and it esTab1ishes 

thar Ford had a reasonable goad fairh b e l i e f  f o r  i t 5  sxate'nenzs 
rhar no ADMANS model for rhe E 3 5 0  Super Club wagon existed 

bcczuse rhc modeling ehar was b e i n g  a-r;rempted and that has been 

t e s t i f i e d  to by both rwt. tiansm and Mr. Gordon was not complete 

but was o n l y  the beginning o f  work on such a model, and i t  

d i d n ' t  represent  any exis'ting E 3 5 0  prodticxior: v e h i c l e .  

So the statemenrs o f  Mi-. Danke {phenetic) and Mr. 
Darryl (phonetic] ooon which 1. re l ied ,  that there  was no AonMS 

6 

E350 model r e l a t i v e  ra t h e  subject vehicle or rhe platform i n  

quesrion, were correcr  when viewed i n  connection w i t h  The 

judgment of rhese  engineers who a r e ,  a f t e r  a l l ,  t h e  ones c h a t  

the lawyers are c o n s u l t i n g  w i t h .  ~ n d  those representarions were 
then communicated TO the Cour t  t h r o u g h  me based on the a f f i d a v i r  

of Rr. Danke and t h e  deposirion testimony of Mr. Darryl. 

So we're a s k i n g  r h a t  t h e  C o u r t  r e v i s i t  t h e  issue of t h e  

appropriateness of  a sanction i n  t h i s  case w i t h  the 

understanding t h a r  given your Honor's ruling on January 2 1 ,  the 

instruction t h a t  your Honor -is b e i n g  asked - -  ar  your Honer has 

ruled w i l l  be given to the court  real ly  represents a f i c r i o n .  

There i s  no computerized handling and stabiliry camp1ered 
page 5 
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rest ing o f  a production E350 v e h i c l e .  And 'c3 i n s t r u c t  the j u r y  

that  Ford's test ing in that regard represents resring of such a 

v e h i r \ e ,  and thas r h a t  testing f u r t h e r  shows t h a r  the v e h i c l e  i s  

not safe  and de fec t i ve  i n  handling and stabiliry, i s  nor only 

not accurafe but a sanction out o f  a l l  p r o p o r t i o n  to the 

m i s t a k e ,  and. I t h i n k ,  a m i s t a k e  that was made i n  not i n i r i a l l y  

i d e n t i f y i n g  the exi seence o f  t h i s  tGi5xing. 

50 we're asking rhat  your Honor reconsider the i s c u e .  

THE COURT: 471 r i g h t .  

MA. LOWE: Thank you, your Honor. If the Court 

p l e a s e  - -  
THE COURT: Wat t  one moment. Z wanr you ta w a i x  a 

25 minute. S'eevc! i s  going t o  look for something. 
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(Pause. 1 

TME COURT: Okay. Go ahead. 

MR. LGWE: Thank you again ,  your Honor. 

Perhaps i t  i s  as str ik ing K O  your Honor as i t  i s  to us 

that  Mr. Hayden, who i s  central to t h i s  issue of the motion f o r  

rrconsiderrt4on and p l a i n t i f f s '  t h i r d  morion f o r  sanctions, d i d  

nor even cumc here today. Insread. we set a new lawyer, one who 

has not appeared at: any t ime  i n  t h i s  ca5e up vnt i !  today. 

it's very telling because M r .  Cooroy's presence here t o d a y  i s  

absolutely relared to p l a i n t i f f s '  -chi r d  motion for sancrians.  

And 

We s p e n t  i n  our b r i e f  approximarely n ine pages 

responding to defendant Ford's morion for  reconsideration anly  

to make sure that t h e  record was clear that  there i s  a response 

t o  a l l  o f  the points thar they raised. 
But  there w a s  norhlng new i n  rhe motion f o r  

Page 6 
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reconsiderarion that t h e y  hadn"t argued tQ t h i s  Court repeayedly 

on January 17th and January Zlst before t h i s  Court made i t s  

deci  s i  on - 
They have always argued that  this kJ5n'C relevant ,  t h a t  

Jr was a misrake, t h a t  i t ' s  a box on wheels o r  a cobbled 

tagether vehicle .  never dealing w i r h  the t r ? r t h  of t h e  matrer  

which was r h i 3  &as used by T h e i r  employee 3 e f f e r y  Gordon and 

actually run 8 5  parr o f  h i 5  a n a l y s i s  an r h e  srabiliry o f  the  

E3 50. 

BUT i t  d i d n ' t  have ta da w i t h  c h a t .  hnd t h i s  C o u r t  

8 

recognized t h a t  i t  didn'r have to do wirh whether or no t  t h i s  

was a good or no t  a good E 3 5 0  A D W 5  model. 

whether o r  n o t  i t  cas a w i l l f u l  and r e p r e h e n s i b l e  e f f o r t  TO 

conceal those documents duri  n9 d i  scowery when they s h o u l d  have 

The quest ion  w a s  

be+R p??YdUC@t!. 

Mr. Hayden said I t h i n k  your Honor hit the nail  on the  

head e x a c t l y  in tbe December hearing where YOU said  t h e r e  i s  a 

di f fe rence  berwem T a l k i n g  about the f a c t  r h a t  t h e r e  i s  no such 

thing as an E 3 5 0  model and disclosing t h e  facr That t h e r e  i s  

somerhing out t h e r e  thar we r e a l l y  don' t  th ink  i s  E350 modeling. 
ne's saying t h a t ' s  nor the way we should be pract i c ing ,  

and h e ' s  absolure7y r i g h t .  

be practicing or any p a r t i c l p a n t s  i n  the  discovery process i n  

litigatian should be practicing. 

It is not rhe way t h a t  Ford s h o u l d  

BUT now they come i n  arguing once again the exact  same 

t h i n g  t h e y ' v e  argued KO your Honor before. that because t h i s  

Isn't really a good ADAMS model, T h e i r  w i l l f u l  concea7ing o f  it 

throughour four years o f  hav in  been asked for it should be 
Page 4 
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19 excusable. 

20 And they Kken compound i t  wish one l i e  -- and there i s  

21 no other  reason to call i t  something i r  i s  not: - -  and a n o t h e r  

2 2  on@ thar we discovered which i s  the  b a s i s  For o u r  t h i r d  morion 

23 f a r  sanctions. 
24 The f i r s t  Khat I'm going 19 p o i n t  OUT TO your Honor ha5 

25  really no prejudfce to rhe p l a i n t i f f s .  But i t  ref lesrs  a 

9 

1 
2 t h i s  c a s e ,  f o r  rhe p l a f n t i f f s  i n  othev l i t i g a t i o n  w i t h  Ford 

3 Motor CmDany and for t h i s  Court personally because M r .  Hayden 

4 stood before you, your w n o r ,  and s a i d ,  in defense o f  Ford,  i n  

conrempt f o r  the enrite  j u d i c i a l  process,  f o r  the p l a i n t i f f s  i n  
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21 

mirigation o f  what sanction Ford should have known was coming 

down because of what you had to ld  him on Friday,  watch yoursel f ,  

Mr. Haydcn, think about wha? YQU'rf saying to T h i s  C a u r t ,  rhink 

about whar represcntarims your counsel over t h e  years have made 

to the p l a i n t i f f s  and to t h i s  c o u r r  and then come back Monday -- 
perhaps i t  was Tuesday - -  the Zlst, and tell U S  what you want K O  

say - 
So he comes back on the 2lsc of January, y o u r  Honor, 

and he says,  -'The t h i n g  that t roub le s  me the m a s t ,  o f  course,  i s  

what 1 s a i d  ax the uutsef o f  my remarks on Frlday, your nonor, 

thar a l l  o T , t h i s  could have been avoided s i m p l y  by provid ing 

t h i s  i nforrnati on. I' 

THE COURT; what are you reading from? 

MR. LWE: The Transcript on pages 10 and 11 f rom the 

hearing of January 2lst. 
THE CWRT: t a b  number. Tab number what? The  tab 

number y o u ' r e  reading f r o m .  
page 8 
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22 MR. L W E :  Oh, yes .  It would be Tab Number 16, Y G U ~  

23 Hanor. transcript pages 10 and 11. And I sraried reading a t  t h e  

24 bortom of page 10. 
2 5  t o  a quote from him on page 10. 

And a c t u a l l y  I made earlier reference a l s o  

10 

1 aga5n.  by way c $ f  background .  h e ' s  s a y i n g ,  Judge ,  please 

2 don't punish us, as Mr. K r i v i c i c h  h a s  now asked your  nonor 

3 today ,  KO considrr thfs a l l  a m i s t a k e .  we had nothing to h i d e  

4 here. we could have easily provided t h i s  informarion. 

5 And 

6 sa id  to your 

7 vol unrari 7 y 

8 weren't real 

then he gags on, and I quore, and t h j s  i s  wha? he 

Honor, "It was something thar was prov ided  

n rhe McCui re  depG5itiOn. It w a s  somethino w e  

y inrending on hiding a t  a l l .  I K  was j u s t  s i m p l y  a 

9 

10 

13. 

13 

13 

1 4  

1 5  

16 

17 

18 
19 

20 

21 

22 

23 
24 

quesr i  on of somebody s a y i n g  i t  wasn' t rclevanr ." 
~ ~ 1 7 ,  the p l a i n t i f - f s  did noz know as we sat here and 

liszcned to rhar argument, and ~ ' m  q u i t e  C e r t a i n  t h i s  C0ur.c d i d  

n o t  know a s  we sa t  here and listened to Mr. Hayden say chose 

wnrords, chat t h e y  were u e t e r l y  f a l s e .  t h a t ,  i n  facr ,  Ford had not 

volunrarily produced Mr. M c G u i r e  or any aspect o f  h i s  

deposicion. 1n f a c t ,  ~ o r d  had f i l e d  -- and r h a t  i s  Tab Number 

1% -- a motion f o r  protecKlve order i n  t h e  Baker case r n  p r o t e c r  

MP. Mctui re  from beSng deposed a t  a l l  on any subject. 

And i r  was argued srrenuously Sn the G e o r g i a  Court t h a t  

rhere was nothing that mr. M c G U i r e  or any of the  o t h e r  w i t n e s s e s  

sought to be deposed i n  the saker cast could p o s s i b l y  o f f e r .  A t  

most, M r .  McCuire knew something abour a p r e s s  release or a 

meeting w i t h  NHTSA in August o f  2001 t h a t  had absolutely nothing 

to do w i t h  t h e  crash i n  t h e  Baker case,  and he couldn't p o s s i b l y  

offer any o t h e r  rcsrlmony that could be relevanr to any orher  
Page 9 
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2 5  

subjecr That could  p o s s i b l y  be relevanx. 

~ n $  the judge i n  rhat c a s e  s a i d  - -  and the transcr ipr  

i s  completely prtyil'dcc! here for your Honor To review - -  the 

caurp s a i d ,  "r'm not accept ing  your arguments. I'm denying your 

motion. And I'm not liniring t h e  deposition ro the subjec t s  

that  yau say we should l i m i t  i t  to." 

ID other  words, the fudge allowed McGuire to be deposed 
on a17 subjcrrs.  And i t  was o n l y  because o f  t h a t  ruling adverse 
ro Ford t h a t  we gar: rhe MCGU7re  admission thaz. y e s ,  there  is an 

ADAM5 €350 model. A n d  t h a r  was June 23. 2002. For rhe f i r s t  

t i m e ,  it s l i p p e d  out af Ford's corporate rnourh. And they had 
h i d  i r  successfully i n  cur case f r o m  1999 to r h a t  date. 

and then There  was somerhino e l s e .  And rhis  one goes 

to prejudice ,  ybur Honor 

rhax doesn't  prejudice MS. Ir's just consisrenv w i t h  

Ford's misrepresentations t o  the Cour t  and t o  the p l a i n t i f f s ,  

and i t ' s  reprehensible i n  and of i r s c l f .  

BUT now to something thar absolutely refarcs to 

discovery  i n  this case and was t3 the prejudice  of p l a i n t i f f s .  

And I would s t a r t ,  I guess,  w i t h  going t o  - -  I guess we have t o  

s t a r t  wirh Tab 13, your Honor. and the t r a n s c r i p t  o f  Donald 

rhrasher's testimony w h i c h  is a t  the  beginning of Tab 1 3 ,  the 

transcripr srarting a t  the top o f  page 8 2 .  

Just to sec the content up w i t h  you, was deposing ur. 

Thrasher as Ford's 30(b)6 wi tness  an t h e  issue o f  d r i v i n g  

12 
Page 10 
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r e ~ i i n g .  ue was a fe7’low who $a id  rhar he had done t e s t i n g  

pursuanr TO Ford’s Pel01 methodologies f o r  making sure char 

t h e i r  vehicles were safe  and stable  veh ic les ,  and Khat he had 

perssnally done these kinds o f  things. 

And you‘ll recall, your Honor, t h a t  we have complained 

b i t t e r l y  that t h e r e  i s  not a piece o f  paper froin a l l  o f  those 

development t e s t s  t h a t  they supposedly d i d  during the 

development.  not  only of the w4 58 €350. b u t  of rhe VM 127 E35# 

15-passenger van e i t h e r .  There isn’t a piece of paper r e l a t i n g  

to t h e i r  dcvelopmenr t e s t s  on t h i s  vehicle. And I ’ m  t a ’ l k i n g  

about the P e l 0 1  tests that require  approximately SO d i f f e r e n t  

maneuvers o f  one k i n d  o r  another. 
~ n d  you‘ll recall that as p a r t  of a l i t i g a t i o n  s t r a t e g y  

Fard h i r e d  their-  expert Dan Tandy, a former Ford ernployse. to go 

out and not r e - c r e a t e  the res t s  that they d i d ,  bux to 

demonstrate PS1C)l maneuvers. and he videotaped rhem and 

instrumented them. A n d .  o f  course, the suggestion to the j u r y  

would be t h i s  i s  hem it looked back i n  the dcve7opmcnt o f  the WM 

58 ,  and t h i s  i s  what we d-id, and The idea  was i t ’ s  going to 

convey to t h e  jury that this i s  somehow a re-creation o f  same 

documents thar were mysreriously but unforrunate7y l o s t ,  The 

p i a i  n t i  f fs  have not accepted tha t  whatsolevet. 

Bw‘c, i n  any e v e n t ,  w e  have these videotapes f rom Don 

Tandy which shawed various P6101  maneuvers, One Of h i c h  was a 

slalom t e s t .  So during t h e  course of M r .  Thrasher’s depasician, 

13 

we put the P6101 videos into a VCR, and I asked Mr. Thrasher 
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questions abaut  hem. 

called a sla1om t e s f .  

~ n d  we got ta rhe one dea'ling w i r h  what's 

THE COURT: when were these t e s t s  conducted? 

MR. LQwE: 1998 b y  Ford and s r r i c r l y  f o r  l i t i g a t i o n ,  

not a'z a l l  f o r  development  o f  any product whatsoever, and t h a t ' s  

i n  the tesmmany. They were d o w  s t r i c t l y  as par r  o f  t h e i r  

defense of E350 litigation. 

So r ' m  a s k i n g  ~ r .  Thrasher  ahour whar we're seeing on a 

v idQo.  

i s  norhing more t h a n  whar t h i s  Courx, I would assume, e n v i s i o n s .  

r h e  v e h i c l e  goes between and around cones i n  a s e r p e n t i n e  

maneuver. 

top Of 8 2 ,  abQ&.t - -  

And we're looking a t  a slalcrn tesr. And a s la lom rest  

And I was ask ing  h > m  questions, which we begin on t h e  

THE C W R T :  ~ ' v e  read 11. 

MR. L w f r  okay. 

If ypu've read i r .  you know thar 1 sa id  d i d  i t  -- d i d  

you ever  have any problem? YOU d i d n ' t  use outr iggers? N O ,  we 

didn't use ouTriggers. well, d i d  you ever have any problem? 

Did you ever experience two-wheel l i f t ?  NQ, we nekef 

experienced two-whee-l l i f t  which is i n c i p f e n t  rollover. D i d  you 

ever have a rollover? D i d  anything ever happen bad to any o f  

the d r i v e r s  d u r i n g  any o f  t h i s  P S l O l  tesr ing? 
And we're pacr icu lar ly  lockinl; a t  a slalom rest which 

becomes a17 the more amazing i n  l i g h r  o f  l a t e r  tes t imony .  

1 Your testimony i s  c h a t  to t h e  b e s t  o f  your  knowledge -- 
2 t h i s  i s  on page 83 af t h a t  t r a n s c r i p t  - -  none of the Ford t e s t  

3 .  d r i v e r s  has been involved i n  a r o l l o v e r  accidenr w i t h  any o f  t h e  

4 l i g h t  trucks a t  Ford? Answer: NOT a s  i t  relates  to t h i s ,  no. 
page 12 
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I s a i d ,  well, haw does i t  relare to anything e? 5 2 7  ~e 

s a i d  broken pieces. I sa id ,  oh, b u t  not -- not as tn j u s t  go<ng 

out and performing any k i n d  of t e s t  evaluat ions on l i g h t  trucks? 

THE CQuR7: &ha? did you unders tand  he meanr by broken 

p i  ecer? 

MR. L W E :  I guess, you know, you could have a crash 

intcj something and maybe somerhing would happen. ThaC’S how I 

sort  of interprzted i e .  I didn‘t know h a :  he meanr actually, 

and I scill don’r. But I t h i n k  that may be whar he rneanr. 
Anyway, and Then he added very  grarui teus?y a f t e r  he 

s a i d  correct,  we never had a rollover. 

don‘t roll over. And I moved to s t r i k e  i t  a s  being graruicous,  
bur now we’ve gat i r .  

He s a i d  our v e h i c l e s  

THE COURT: shoufd  I s t r i k e  it? 

MR. L W E :  Wo. Please d o n ‘ t .  

B@cause now w e  o n l y  -- your Honor knows thaK by 

ourse7ves we would sure ly  have sunk i n  the sea that has been 
created Out o f  t h i s  litigation by cord Mo-cur COMpany. And t h e  

23 ~ n ’ l y  reason that we a re  able to even stand here today  i s  rea’l?y 

24 

2 5  the  back o f  t h i s  courrroom and P r i n c e  and w i l l i a m s  down i n  

on the shoulders o f  other  lawyers l ike M r .  Davidson sitring i n  

1s 

1 Georgia, i n  Minesville, Georgia, and L i b e r r y  C o u n t y .  

2 I mean. we’re not powerful  people  here, Judge.  n e  a r e  

3 
4 

5 

6 by. 

t r y i n g  t o  represent people who have legirimate claims. and w e ’ r e  

t r y i n g  ro prove our casps, and w e  c a n ’ t  do it  against  t h e  l i k e s  
o f  them unless they p l a y  by t h e  same rU105 w e ’ r e  farced to p l a y  

7 And sa when a 30(b)6 w i t n e s s  comes i n  and he says. no, 
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we've never had a rollover, no, our veh ic l e s  don't ro77 o v e r ,  
be l ieve  that because 11's under O a t h ,  and i t ' s  Ford's testimony 

under oarh. 

sa now, rhanks to oxher lawyers, we f ind out thar 
there's a fellow by the name o f  Richard sherler (phonetic).  

R i c h a r d  S h e t l e r  is a 65-year-old man who ha5 been workirrg for  

Ford ~ o m r  company f o r  a l o t  o f  years .  B u t  in 1990 or  1991, he 

had been a test d r i v e r  f o r  Ford for  a grand m C a 1  o f  about a 

year .  And Richard Shet l er  t e s t  drove. guess whar, The VM 58 

~ 3 5 0  15-passenger wagon loaded w i t h  water dummies 15ke we say 

you should when you tezf one o f  these T h i n g s  at gross v e h i c l e  

w e i g h t .  tic QOe5 OUT, and i n  a slalom tes-c,  whar happens t o  him? 

He ro17s over .  When do we f ind  Out about c h i s ?  I n  December 

January of t h i s  year. Just now. He was deposed January 22nd o r  

23rd o f  2003, I mean, long a frer  we could have presumably gone 

23 

24 not t r u r h f u l .  we had no reason t Q  t h i n k  t h a t  they had lied TO 

2 5  u s  under oarh abour t h i s .  

out and asked every single d r i v e s  i f  F'ord'S test imony was or was 

16 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

But: Richard s k c t l e r ,  deposed on Ilanuary ZZnd, says not  

onYy d i d  he roll one o f  these a t  4 9  miles an hour on road i n  a 

s l a l o m  tesr, but guess who was t h e r e  warching him? Donald 

Thrasher. 

a 30Cb16 witness but he couldn ' t  really have a l l  of the 

knowledge Df Ford Motor Company, rhey can' t  even clafm that he 
d i  dn ' t have personal know7 edge. 

Sa not o n l y  can t h e y  no1 c l a i m  rhar M r .  Thrasher was 

He t o l d  M r  Shetler n o t  KO f i l e  a repor t .  He t o l d  M r .  

shetler i t  was hi5 f a u l t  t h a t  he d i d n ' t  know how EO correct t h e  

s teer ing .  And M r .  Shctler. by the way. buys inro i t  lock, stock 
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FoRodcfaultfi nalaatl  
and b a r r e l .  Mr. shetler says i t  was a l l  my fzult. 

whar d i d  w r .  Thrasher  -- t h i s  5 s  on page 59 o f  

ShctlPr’S tesr imony  a t  Tab 1 4  - -  what d i d  MI-. Thrasher t e l l  you 

to avoid  rolling over of the veh ic l e  i n  t h e  f u r u s e ?  

M r .  Thrasher t o l d  me nothing to avo id  r o l l i n g  1~ over. 

Thrasher r o r t c c r t d  my d r i v i n g  by saying thaK YOU hit your g a t e .  

If you s t a n  missing your gare ,  that t h e  a i r  compounds w i t h  each 

.successive g a t e  of t h e  s e r p e n t i n e  maneuver, Which I d r a m a t i c a l l y  

proved out. ~ n d  h e  says on page 57 just before  c h a t ,  w e ’ l l ,  a5 I 

s a i d ,  i t  w a s n ’ t  the vehicle’s i a u 3 t .  It was mine. 

Answer: 

M r .  

Maw, This i s  a test d r i v e r ,  and I suspec‘t he‘s had a 

litrle more experience i n  a year  o f  rest d r i v i n g  ~ h + ?  E350 rhan 

~ u a n e  Rush (phonetic) d i d  on rhe morning of I u ? ~  Sth, 1996. 

But i t  r e a l l y  i s n ’ t  about them.  What i t ’ s  r e a l l y  about 

i s  anather lie r h a r  goes d i r e c r l y  to  the h e a r t  o f  t h e  d iscovery  

17 

t h a t  The p l a i n t i f f s  could  h a v e  created.  And s o .  your Honor, 

a t  - -  we have asked you before,  and we are asking you again  to 

make t h i s  righ:. . w e  need f o r  y c u ,  as  b u r  conscience of  the 

jud ic ia l  process. ra make t h i s  r ighz  and t o  n o t  ler: Ford g e t  any 

b e n e f i t  whatsoever f r b m  t h e i r  d e c e i t  i n  t h i s  case in t h e  

discovery process. 

It goes beyond anyrhing I ’ v e  ever seen, and f. suspect 

i t  gogs beyond anything c h i s  Cour t  has ever seen. and i t  

shouldn’ t  stand. 

Thank you, your Honor. 

MR. K R I V I C I C H :  M r .  Hanson i s  apparent ly  a l i a r  in 

terms o f  the  purpose o f  h l s  work f o r  Ford Motor Company when he 
was asked t o  make ef forxs towards an ADAMS E 3 5 0  model f o r  a 
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fu ture  model year  Econoline. 

M r .  Gordon i s  apparenrly B liar when he resrified that 

the rJork was t e r r i b l y  i n c m p l e t @ ,  an unver i f ied.  uncorroborarcd 

model - 
M r .  Thrasher js a l i a r  when he recalls or makes 

statements aboarr observing ~ h 2  vehic les  and t h e i r  performance on 

t h e  test track. 

N I P .  Sher?er i s  a l i a r .  

They're a l l  l i a r s ,  aren't they? 

Well, that's rhe g i s t  o f  rheir argument.  AT best, whar 

you have here i s  fodder for  some cross examination ar; t r i a l .  
Sanctions are  not imposed because there's c o n f l i c t s  i n  t h e  

ev idmce.  

M r .  LOWE has n o t  challenged anything about the v e r a c i t y  

o r  the truthfulness of what ~ r .  Hanson s a i d  or  Nr. Gordon s a i d  

abour the incomplezeness o f  the model upan w h i c h  H r .  Danke and 

Wr. Darryl were r e l y i n g  i n  making t h e  sratements they d i d ,  upan 

w h i c h  the o f f i c e  o f  rhe general counsel hias r e l y i n g  i n  making 

the ~ t a t e m e n t z  tha t  rhey did ahour the existence of AOAMS 

modellng, upon which I was r e l y i n g  when I made representarions 

to your Honor that t h i s  did nor e x i s t  f o r  t h e  subject  €350. 

only  i f  we a r e  raking t h e  assumption that everybody i s  

operaring w i t h  i l l  motive ,  rhat everybody i s  operaring w i t h  t h e  

intenr: TO deceive T h i s  Court do you come ZO the conclusion thar 

the p l a i n c i f f s  have. 

x f  rheir  proof is sa s trong,  i f  x h e l r  proof 1s so good, 

then l e t  them put i t  

see what the jury docs w i r h  t h e  testimony of Mr-. Sher ler  and t h e  

the t e s t  in f ront  o f  a ju ry ,  and lex's 
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FoRodefaul tf i  naloatl 
1ctstimony of Mr. Thrasher and the conflict b e t w e e n  those two 

genT1emen and the tes t imony  o f  M r .  Gordon and Mr. Elanson as to 

what t h i s  ADAMS mode? t r u l y  is. 
THE COURT: I'm $orry, C o u n s e ' l .  I would l a v e  to 

believe you. 
this Court and havc honejr d l  sagreemems abour discovery 

dispures  and rerollecrions o f  what  i s  and what isn'r and what  

may be. 

I would love to t h i n k  rhar  7irigants c m e  before 

Bur I ' m  really disturbed by r h i s  as you know. I was 

19 

disturbed t h e  l a s t  rime we were togerher, and I ' m  even more 

disturbed now than 1 was then. 
I ' v e  rejected Ford's p o s i t i o n  t h a t  t h i s  was some 

innocent m i s t a k e .  I believe f rom what  I've seen - -  and I dan'r  

knod whether 1 have a torally complete record a t  the time. BUT 

i f  zhar's your  response. t h a t ' s  your response. From what I ' v e  

seen, i t  appears t h a t  Ford. a5  a corpora t ion ,  use5 people and 

Iawyerr. to take cerra in  p o s i r i o n s .  

Mr. K r i v i c i c h ,  I have no reason f o  d o u b t  you b e l i e v e d  

whar you said t o  me when you said i t .  1'11 accept rhat .  But in 

that case ,  you're bleing used by your client because i t  w a s n ' t  

t r u e .  

were no ADAMS t c s t i n g  models when we know f o r  a facr, and this 

was esrablished last t ime, that we have A D A M  K e S X i n Q  models 

e x i s t i n g  throughout t h i s  period t h a t  you said  there  were none. 

That they weren't done because the vehicles  were over a c e r t a i n  

weight. 

model yaars a f t e r  a cer ta in  date. we know xhat isn't t r u e .  

That these l a te s t  revelat ions are j u s t  purring n a i l s  in the 

It wasn't t r u e  when you cold  me aver and o d e r  a g a i n  There 

we know t h a t ' s  not rrue. That they weren'r done f o r  
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FORQdc fau 1 t f i n a 1 oat1 
20 c o f f i n  here. 
21 Whether or nor M T .  ~ a y d e n  knew t h a t  McGuire m s  

22 prof fe red ,  I don't know. Maybe he  thoughr he was voluntarily 

23 s u b m i t t e d .  

24 that  Georgia case a t  a l l 7  
2 5  MR. LWE: NO.  ut I can tell  you lurr. conroy's partner  

Maybe he d i d n ' t  know wherher -- was he i n v o l v e d  i n  

20 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 
16 

1 7  

18 

19 

20 

21 

22 

was the 1 awye r . 
THE COURT: Well. but he didn't make the 

representati ens.  

MR.  L o w € :  'I dcn'r know whether he was. 

T H E  COURT: eut that's rhe problem I'm having h e r e ,  

GentJemcn and L a d i e s .  r'm h a v i n g  the problem rhar one l awyer  

t e l l s  me one Thing, and the facrs  are anorher. And t h e n  anocher 

lawyer tells me samething. and rhe facts a r e  another.  

And I don'r wanr t u  believe lawyers would c m e  and r i s k  

t h e i r  licenses and qivelihoods and professionai reputarions by 

making f a l s e  Statements to a cour t ,  but t h a t ' s  whaE i n  

happening. 

it, you know, i t ' s  a big company, and mayhe t h e y  ran do t h a t  

sort o f  t h i n g  and hdpe they g e t  away w i t h  i t .  

whether rhey're being set  up by r h e i r  client to do 

BUT: whar happened here i r  apvears t3 me i s  t h a t  the 

p l a i n t i f f s  e i t h e r  serendlpjtously or through great coordinacian 
among each o c h e r  i n  separate cases g o t  rogerher and p u t  the 

pieces b f  t h e  puzzle Tosether. and rhe p ic ru re  rhat t h e y  p a i n t  

i s  a very disturbing one and a very serious one. 
boarders on criminal to be honest w i t h  you. 

It a1rnost 

Somebody i s  l y i n g  here. Somebody i s  commirting p e r j u r y  

i t  apbears t o  me or a t  leasr may be committing perjury. When a 
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23 

24  here's another wirness - -  I haven't had an euidenriary h e a r i n g .  

2 5  Nobody has put  t h i s  IO a jury .  

witness i n  my case s a y s  we don't have rollovers. and then 

Nobody has pur t h i s  to a judge  

21 

1 on an evidenriary hearing b a s i s .  

2 

3 

4 

S 

Bur  I have a depoSition where 

th is  guy says -- this t e s t  d r i v e r  says h e  rolled the v e h i c l e  and 
Hr. Thrasher was present and ta lked to him about i t ,  and t h e n  

t'nrasher says we don't have ro?Iovers* w h a t ' s  going on h e r e ?  

can you tell me. M r .  K f iV i cdch ,  whar i S  going on here? 

that 6 MR. KRIVICPCH:  Yaur Honor, the f i r s t  1 read 
7 tesrimany was this marning. 

8 THE COURT: Well, you t e l l  me. what C Q n C l U s  

9 yau draw iF you were s i tr ing  i n  my shoes righr now? 

IO MR. KRIVfCf CH 

11 xo assess the cradibil 

12 draw t h a t  conclusion. 
13 T H E  COURT: I 

'14 

15 

16 

17 
15 
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2 1  

22 

23 
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25 

on would  

A t  besr, your Honor, I t h i n k  you need 

ty o f  these genrlernen before you and then 

rn not going to have t h i s  t y p e  o f  f ighr .  in 

a t r i a l  on liability h-<e about who's lied and who's commirted 

perjury i n  discovery. Thzir's nor what casas are a b o u t .  k h a t  

cases 5hOUld be about i s  whether t h i s  vehicle U S  safe or  not, 
Instead, we're getting i n t o  discussions abour who was telling 

the  t r u t h  in discovery to mislead a l i n g a n r  and to bury 

ev i  dence, and that's wha. t 's  happened here. 

I can't tell you strongly enough how dlsturblng t h a t  1 s  
to a judge who wants to believe t h a t  p e o p l e  presenr Things the 

way t h e y  5ee rhem. 
positions every day a t  t r i a l s .  

It doesn't mean they're commirring perjury. 

at i t  in t h e i r  own enlightened self- inreresx and swnerimes not  

we have people taking different factual  

I don't have to 'Cell yool thar. 

It means they laok 

Page 19 



~ ~ ~ ~ d p r f a ~ t  tfinataatl 

2 2  

1 
2 

3 

4 

5 

G 

7 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 

20 

21 

22 

23 

24 

2 5  

so enlightened. and people view f a c t s  differenrly sometimes. 

some'times they're l y i n g .  

sometimes t h e y '  re skewed 50 much by thei r own se? f - i  n t e t c s t s  

chat  they really be l i eve  something i s  true  that's not  t r u e .  

somerimes rhey're j u s t  mizraken .  

That's not w h a t  I'm seeing here. f ' m  see ing  a 

de1iberate  paTrern. And, b e l i e v e  me, l r  rock years f o r  me tc 

buy i n t o  t h i s  group of plaintiffs. 

Trouble. 3 bent over  backwards .In a sense. well, maybe chat's 

an oversraternent. I wa5 v e r y  skept ica l  of t h e i r  continued 

complaints f o r  years i n  .chis case abour: documents they weren't 
g e t t i n g ,  inc luding,  p a r r i  c u l a r l y ,  che .ADAM5 model ,  b u t  a l s o  

rhese PSI01 rests that disappeared afrer They have - -  now i t  

appears after there's a ral lover,  rhese documenrs d i s a p p e a r ,  and 

people are  denying r h a z  i t  happened. 

c35e i n  Georgia, we never would know abour i t . And what's tD -- 
whar if W E  had t r i e d  t h i s  case l a s t  fa11 and t h i s  comes out now? 

I was g iv ing  them a 1~ of 

And if weren't far t h i s  

NO, rhis i s n ' t  t h e  k i n d  of th ing  r h a t  goes to a j u r y .  

This isn't fodder for cross-examination. I respectfully 

disagree w i t h  you, Nr .  ~ r i v i c i c h .  And I mean respectfully 

because I don't have any reason to be3ieve rhat  you purpose ly  

d i d  i t .  t h a t  you purposely engaged i n  misconduct as a lawyer.  
This i s  the s t u f f '  of R u l e  3 7 ,  Tha'C'5 w h a t  R u l e  37 i s  

f o r .  

And I want tu th ink about zhi5  a l i t r l e  bir: because I 

am very, very close to granring the p l a i n t i f f s '  request to 

23 
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FORUdef a u h f  i nalpar1 

insrrucr The j u r y  that Ford i s  liable i n  t h i s  c a s e  and t h i s  i s  a 

ca5e of damages o n l y .  

I .don't know any o t h e r  a p p r o p r i a t e  sanction. I c a n ' t  

th ink of one r i g h t  now that  would fir. t h e  purposes  of our 

discovery rules, t h a t  would uphold the i n t e G r i t y  of t h e  judicial  

system and the c o u r t ' s  orders an$ the manner i n  which cases 

should be litigated. 

I Came to t h i s  conc lus ion  -- I s a i d  ir: l a s t  t i m e  - -  
with g r e i f  re luctance .  Great  r e l u c t a n c e .  ~ e c a u ~ e  I don't want 

to believe thar l awyers  niisrepresent things to me. 

TO b e l i e v e  a c a r p o r a t i o n  l i k e  Ford does s t g f f  like this. 

don't want  To be l ieve  i t ,  

i n s t i n c t s .  

I dcn 'c  want 

I 

I ' m  b e i n g  convinced against my own 

su I want to r l c e p  on T h i s  over t h e  weekend, and 1'11 

l e t  YRU know nerr week.  in going ro have to sex r h i s  for  a 

date.  I ' m  still on t r ia l  in t h i s  case. It s h o u l d  be over - -  771 

should go to the  jury on wednesday. and I wil7 have Thursday a t  

l east  r e l a c i v e l y  f r e e ,  and that's t h e  way i t  looks r i g h t  now, 

and we'll have  to come back and revisit r h i s .  

B u t  that's where I'm leaning r i g h t  now. r ' m  teIJing 
you. 

but I haven' t  seen i t .  

If there  i s  an explanat ion f a r  t h i s ,  I ' d  like to know i t .  

I know thas They jusr f i 7 e d  t h e i r  o b j e c t i o n s  or t h e i r  

response to your motion KO reconsider, w h i c h  may hawe been 

ill-advised, y e s t e r d a y .   ut i f  t h a t ' s  your - -  i f  the response 

24 

1 

2 you're r i g h t .  Maybe everybody i s  a l i a r .  Or ar leasr: enough 

3 Maybe rhey 

is w h a t  you just t o l d  me, w e l l ,  everybody i s  a l i a r ,  maybe 

a t  -- nobody 1s s a y i n g  K h e  resr d r l v e r  I s  a l i a r .  
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with g r e i f reluctance. Great reluctance. ~ e c a u ~ e I don't want
to believe thar lawyers niisrepresent things to me.
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I ' m being convinced against my own
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are 1-i ars . Maybe there 1 s a corporate c o l l  e c t i  v e  r e s p a n s i  b i  1 i cy 

here That has t o  be shouldered.  

13ut it almost daesn'c marxer. If a litigant like Ford 

has engaged i n  rhis  t y p e  o f  s i srepresenrat ion up to now,  what am 

1 supposed to do? 

7 eads? 

Adjourn rhe rrial and l e t  them follow these 

I ' m  no2 going cn do that. 1 rold  YOU. These poople 

have been in jured  a l o n g  rime ago, and i t ' s  rima for  them To ger 

their  day i n  court. 
and I'm n o t  going to change the trial date .  

I ' v e  set aside t h r e e  weeks f o r  t h i s  rase, 

I am j u s t  astounded - -  astonished t a  f i n d  chat e v e n  at 

t h i s  l a t e  date I am learn ing  that factual p r e d i c a t e s  on which I 

have based my discovery rulings and on which the p l a i n t i f f s  have 

based t h e i r  d i s c o j ~ e r y  p u r s u i t s  is incorrcct.  I'm just 

flabbergasted. 

w i t h  a couple of other minor things Loday. 

SO I'm g o i n g  t o  sleep an i t .  and we can deal 

sur i f  YQU have a b e t t e r  response, I ' m  going to give 

you one more chance on t h i s ,  ro c o n v i n c e  me, to proffer 

something t o  me to a n p l a i n  t h i s .  and d o n ' t  t r y  to say They 

didn'r ask for i t .  

didn'r tell me thar  there were - -  t h a t  you told me there were 

incomplete ADAMS te5rings o r  unver i f ied  AOAMS t e s t i n g s .  

yhey asked f o r  ir. And don't. t r y  t o  say you 

YOU 

2 5  

1 

2 were just wrong. 

3 destroyed. B u t  t h e n  you h a v e  somebody saying, Well, rhey were 
4 desrroyed  because our vehicles don't roll over in these rests. 

5 It's a sad day, M r .  K r i v i c i c h .  It r e a l l y  i s .  X f  i t ' s  
6 a sad day i n  my v i e w .  i t ' s  a very rad day. 

co7d me chere were no ADAMS resxings,  and we know thar those 

YOU also t o l d  me that  rhese documents were  

cage 22 
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So i f  you uanr TO f i l e  something Tuesday before I see 

you back here on Thursday, go ahead. and we'll have i t  OUT on 

Thursday, and 1'17 make a dafinire decision. And thas's the  nay 
rhJs case will proceed. 

It w i l l  either proceed based - -  your motion to 

reconsider i s  denied.  The renewed motion f o r  sancTions will be 

taken  under advisement until I see you next .  Bur i t  will e-ixher 

proceed, as I sa id  before, with the t y p e  of i n s t r u c t i o n  -- by 

r h e  way, I thought Ford's i n s r r u c l i o n  - -  i f  I go rhar route. if 

I don't go a l l  the way on t h i s ,  I thought f o r d ' s  suggested 

i n s t r u t t i o n  ort 'the t y p e  of i n s t r u c r i o n  I would g i v e  t o  rhe j u r y  

was mare correcr than yours. x'rn n o t  going to te17 rhe jury you 

h i d  docurnenrs or anything l ike  t h a t .  

them you're -instrucred that there were tests t h a t  sho\v i r  was 

unsafe. 

I ' m  j u s t  going to tell 

B u t  my ch ink ing  r ighr now i s  beyond that, and r h e  

burden is on Ford,  once agafn,  t o  convince me why I shouldn't 

g i v e  them the relief t h a t  rhey seek i n  this renewed motion for  

sanct ions . 
26 

1 It'5 breathtaking.  I t  i s  l i t e r a l l y  brearhtaking. ~ 1 7  

2 r i g h t .  Enouah. 

3 There's two rnotians i n  l i m i n e  here that I can deal w i t h  

4 now. It's almost i n  stope rarcher de m i n i m i s  considering the 

5 other. 

Page 23 


