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1 {pProceedings heard in open courc:)
2 THE CLERX: 99 € 509, sheila lohnson versus Ford Motor

3 Company.
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THE COURT: Okay.

MR, LOWE: Gopd afterncon, your Honor. TI'm ldames Lowe
and with my partner pennis mulvihill and with John Xelb and Lisa
spelson from Goldberg, waisman & Cairo. we're here today on
behalf of the plaintiffs.

MR. XRIVICICH: Good afternoon, your Monor. John
krivicich on behalf of defendant Ford Motor Company along with
my partner lohn Coleman.

ard I would like to intraduce mr. Bi11 Conroy from
philadelphia who has filed an appearance pro hac vice in the
Tast couple of days, your Honor.

MR. KOLBR: I haven't seen that, your Honor.

MR. KRIVICICH: we'1l be happy to get Mr. Kolb a copy.

THE COURT: welcome aboard.

MR. CONRDY: That's what I thought, too, your Honor.

THE COURT: T don’t know how I want to title this ship
though I can think of a few names.

This is here for a final pretrial conferance. 1I'm
going to tell you what we're not'going to do today.

we're noc going to get into jury instructions. They're
a mess. They are a horror. I would not visic jury imstrucrions

even a fifth this thick on any jury. 50 you guys are going ro

probably start this trial not having any idea what the jury
instructions are. You couldn’t agree on anything it looks like
or almost anything. So I'm not doing that today.

we're not getting into exhibits today. we're not
getting into voir dire roday. You'll be given the voir dire on

the day of trial.
Page 3
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I want to deal with the motiens in limine and the
moticon for recensideration and a counter motion for sanctrions.

why don't we do that first? Mr. Krivicich, you filed a
motion for reconsideration. Maybe you should go First,

' MR. KRIVICICH: Thank you, your Honor.

Your Honor, we filed a motion far reconsideration that
was based on the depositions of a couple of engineers who mr,
Hayden alluded to at the time that he addressed the Court on
January 17th. Those engineers are Mr. Hanson and Mr. Gardon.
They Filled in, sao to speak, the tastimony relating ta what is
and what -- what these abaMS (phonetic) -- alleged ADAMS E3I3D
model is and what it is not.

and the evidence i5 that in the fall of 1593, Mr.
HManson was askad to begin work towards any 350 model, and he
took various data sets that were available to him from various
E350 production models, different years, ang literally cebbled
then together.

That work was then shelved, and Mr, Gordon picked upg

the ball, so to spaak, in the year 2000, and, at that point, he

did more work on that medel. and as T think his testimony 4s
uncontradicted, that at no point was the model complete, was it
corroborated, was it verified, and I believe he likened it o
being 20 1o 25 percent compleve at the time that he left it, and
he also departed €from that scene sometime in the year 2000.

Al11 that restimony is offered to your MHonor relative to

- the issue of whether or not rFord deliberately misled or intended

to mislead anyone when it represented to the Court that there

was no Aoams E350 model fur the subject vehicle, the subject
Page 4
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vahicle being the 1995 €350 involved in this case or the vm 127
platform as it's -~ excuse me, the vM 158 platform of Econcidine
£350, otherwjse known as the 1992 through 1995 model wvehicle.

The testimony is otherwise set forth in the motion for
reconsideration. It reiterates some of the points that your
Wonor has heard relative to the initial ~- relative to the
renewed motion for sancrions. It also raiterates, I believe,
the lack of any prejudice to the plaintiffs, and it-estab?ishes
that Ford had a reasonable good faith belief for its statements
that ng ADAMS model for the €350 Super Club wagon existed
because the modeling thar was being attempted and that has been
tastified to by beth Mr, Hanson and Mr. Gordon was not complete
but was only the beginning of work on such a model, and it
didn’t represent any existing E3S0 production vehicle.

S0 the statements of Mr. Danke {phonetric) and Mr.

parryl {phonetic) upon which I relied, that there was no ApDAMS

£350 model relative to the subject vehicle or the platform in
question, were correct when viewed in coanection with the
judgment ef these engingers who are, after all, the ones that
the lawyers are consulting with. And those representations were
then communicazed to the Court through me basad on the affidavit
of Mr. panke and the deposition testimony of Mr. parryl.

So we're asking that the Court revisit the issue of the
appropeiateness of a sanction in this case with the
understanding that given your Monor's ruling on January 21, the
instruction thatvyour Honor i% being asked -- or your Honor has
ruled will be given to the court really reprasents a ficvion.

There is no computerized handling and stability completed
pPage §
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13 <tasting of a production €350 vehicle. And to instruct the jury
14 that Ford's testimg in that regard represents testing of such a
15 vehicle, and that that testing further shows that the vehicle is
16 not safe and defective in handling and stability, 95 not only
17 not accurate but a sanction out of all proportion to the
18 mistake, and, I think, z mistake that was mads in not initially

18 identifying the existance of this testing.

20 So wa're asking that your Honor reconsider the issua,
21 THE COURT: A1l right.

22 MR. LOWE: Thank you, your Honor. If the Court

23 pleases -~

24 . THE COURT: Wwait one moment. I want you to waijt a

25 winute. Steve is going to look for somathing.

1 (Pause.)
2 THE courT: oOkay. Go ahead.
3 MR. LOwE: Thank you again, your Honor.
4 perhaps it is as striking to your Honor as it is to us
- 5 that Mr. Hayden, who is central ta this issue of the motion for
6 reconsideration and plaintiffs' third motion for sanctiens, did
7 not even come here today. Instead, we Seg 2 new lawyer, one who
& has not appearad at any time in this case up until today. And
‘9 it's very telling because Mr. Conroy's presence here today is
10 absolutely relared to plaintiffs' third motion for sanctions.
11 we spent in our brief approximately nine pages
12 responding to defendant Ford's motion for reconsideration only
13 to make sure that the record was clear that there is a résponse
14 to all of the points that they raised.
13 But there was nothing new in the motion for

Page 6
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reconsideration that they hadn’t arguad to this Court repeatedly
on January 17th and January 21st before this Court made fits
decision.

They have always argued that this wasn’t relevant, that
it was a miszake, that it's a box on wheals or a cobbled
together vehicle, naver dealing with the truth of the matrer
which was this was usad by their employee leffery Gordon and
actually rum as part of his analysis on the stability of the
£350.

But it didn't have to do with that. And this Court

recognized that 1t didn’t have to do with whether or not this
was 2 good of not a gobd €350 ADAMS model. The question was
whathar or not it was a willful and reprehensible effort to
conceal thasa documents during discovery when they should have
bean produced.

Mr. Mayden said I think your Honor hit the nail on the
head e#act]y in the pecember hearing where vou said there is a
difference berween talking about the fact that there is no such
thing as an E350 model and disclosing the fact that there is
something out there thar we really don't think is £350 modeling.

He's saying that's not the way we should be practicing,
and he's absolutely right.‘ It is not the way that Ford should
be practicing or any participants in the discovery process in
Titigation should be practicing.

Rut how they come in arguing once again the exact same
thing they’ve argued to your Honor before, that because this
i¥sn't really a good ADAMS model, their willful concealing of it

throughout four years of having been asked for it should be
page .
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excusable.
And they then compound it with one lia -~ and there is
no other reason to call it something it is not -- and another
one that we discoveregd which is the basis Ffor ocur third metion

far sanctions.
The first that I'm going t¢ poOint oul TO your Honor has

really ne prejudica to the plaintiffs. Butr it reflecrs a

contempt for the entire judicial process, for the plaintiffs in
this case, for the plaintiffs in other litigation with ford
Moror Company and for this Court personally because Mr, Hayden
stood before you, your Honor, and said, in defensz of rord, in
mitigation of what sanction fard should have known was coming
down because of what you had told him on Friday, watch yourself,

Mr. Hayden, think about what you're saying to this Court, think

about what representations your counsel over the years have made

to the plaineiffs and to this Court and then come back Monday --
perhaps it was Tuesday -- the 21st, and tell ug what you want o
say. '

sc he comes back on the 21st of January, your Honor,
and he says, “"The thing that troubles me the most, of course, is
what I said at the putser of my remarks on Friday, your Honor,
that all of this could have been avoided simply by providing
this informétion.”

THE COURT: what are you reading from?

MR. LOWE: The transcript on pages 10 and 11 from the
hearing of January 21st. :

THE COURY: Tab number. Tah number what? The tab

number you're reading from.
Page B8
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MR, LOWE: Oh, yes. It would be Tab Number 16, your
#Honor, transcript pages 10 and 11. And I startad reading at the
botrom of page 10. And actually I made earlier reference also

te 3 quotre from him on page 10.

10

again, by way of background, he's saying, Judge, please
don’t punish us, as Mr. Krivicich has now asked your Honor
today, 1o consider this all a mistake. we had noching toc hide
hers. we could have easily provided this information.

and then he goes on, and I guote, and this is what he
said to your Honer, "It was something that was provided
voluntarily im the McGuire deposition. It was something we
weren’t really intending on hiding at all. It was just simply a
guestion of somebody saying it wasn't relevant.”

well, the plaintiffs did not know as we sat herz angd
Tistened to that argument, and 1I'm quite certain this Court did
not know as we sat here and Vistened to Mr. Hayden say those
words, that they were uxterly false, that, in Ffact, Ford had not
voluntarily produced mr. Mccouire or any aspect of his
depasition. 1In facr, Ford had filed ~- and that is Tab Number
18 -- a motion for protective order in the Baker case to protect
Mr. McGuire from being deposed at all on any subject.

and it was argued strenuously in the Georgia Court that
there was nothing that mr. McGuire or any of the other witnesses
sought to be deposed in the Baker case could possibly offer. at
mosSt, Mr., MCGuire knew something about a press release or a
mearing with NHTSA in August of 2001 that had absolutely nothing
to do with the crash in the Baker case, and he Couldn't possibly

offer any other testimony that could be relevant to any other
Page 9
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subjéct hecause he didn't have any knowledge on any othar

11

subject that could possibly be relevant.

And the judge in that case said -- and the transcript
is completely provided hare far your Honor to review -- the
Court said, "I'm not accepting your arguments. I'm denying your
motion. And I'm not Jimiting the deposition to the subjects
that you say we should limit it te."

In other words, the judge allowed McGuire to be deposed
on all subjects. And it was only because of that ruling adverse
to Ford that we got the McGuire admission that, yeés, there is an
ADAMS €350 model. And that was June 28, 2002. For the first
time, it slipped out of Ford's corporate mouth. And they had
hid it successfully inm cur case from 1899 to that date.

and then there was something else. And this one goes
to prejudice, your Honar.

That doesn't prejudice us., It's just consistent with
Ford's misrepresentations to. the Court and to the plaintiffs,
and it’'s reprehensible in and of itself.

But now to something that absolutely relates to
discovery in this case and was ta the prejudice of plaintiffs.
And I would start, I guess, with going to -- I guess we have to
start with Tab 13, your Honor, and the transcript of bonald
Thrasher's testimony which is at the beginning of Tab 13, the
eranscript starting at the rop of page B2.

Just to ser the context up with you, T was deposing Mr,

Thrasher as Ford's 30(b)6 witness an the issue of driving

12
Page 10
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TesTing. He was a fellow who said that he had done testing
pursuant O Ford's PS101 methodologies far making sure that
their vehicles were safe and stable vehicles, and that he had
personally done these kinds of things.

and you'll racall, your Wonor, that we have complained
bitterly that there is not a piece of paper from all of those
development tests that they supposedly did during the
development, not only of the vm 58 €350, but of the wm 127 E350
15-passenger van either. There isn't a piece of paper relating-
to their development tests on this vehicle. and I'm taiking
about the PE101 tests vhat require approximately S50 different
maneuvers of one kind or another.

and you'll reca)) that as part of a Vitigation strategy
Ford hirad their expert pon Tandy, a former rFord employee, to go
out and not re-create cthe tests that they did, but to
demonstrate P5101 maneuvers, and he videotaped them and
instrumented them. And, of coursa, the suggestion to the jury
would be this is how ii Tooked back in the development of the wM
58, and this is what we did, and the idea was it's going to
convey to the jury that this is somehow a re-creaticn of some
documents that were mysteriousTly bur unfortunately lost., The
plaintiffs have not accepred that whatsoever.

sut, in any evant, we have these videotapes from oon
Yandy which shawed varijous P6101 maneuvers, on2 of which was a

slalom test. So during the course of Mr. Thrasher’s depasition,

13

we put the PE1D1 videcs into a ver, and I asked Mr. Thrasher
pPage 11
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questions about .them. And we got ta the one dealing with what's

called a slalom test.

THE COURT: when were thesa tests conducted?

MR. LOowg: 1998 by Ford ard strictly for litigation,
not at all for development of any product whatsoever, and that's
in the testimony. They were done strictly as part of their
defense of E35D litigarion. '

S0 Y'm asking Mr. Thrasher about what we're sseing on a
vidao. And we’'re looking at a slalem test. And a slalom test
is nothing more than what this court, I would assume, envisions.
the vehicle goes between and around cones in a serpentine
maneuveér. And I was asking him questions, which we begin on the
top of 82, about --

THE COURT: I've read 1T.

MR. LOWE: Okay.

1f you've read iz, you know that I said did it -- did
you ever have any problem? vyou didn't use outriggers? No, we
didrn't use outriggers. well, did you ever have any problem?
oid you ever esperience two-whael 1ift? No, we never
experienced two-wheel 1ift which is incipient rollover. onid you
ever have a rollover? pid anything ever happen bad to any of
the drivers during any of this P&101 testing?

And we're particularly locking at a slalom vest which

becomes all the more amazing in Yight of later testimony.

14

Your testimony is that to the best of your knowledge --

this is on page 83 of that transcript -- none of the Ford test

. drivers has been involved in a rollover 3ccident with any of the

light trucks at Ford? Answer: Not as it relates to this, no.
page 12
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I said, well, how does it relate to anything elsa? He

said broken pieces. I said, oh, but not -- Mot as to just going
out and performing any kind of test evaluations on 1ight trucks?

THE COURT: what &did you understand he meant by broken
pieces? v

MR. LOWE: I guess, you know, you could have a crash
into something and maybe something would happen. 7That's how I
sort of intarpreted it. I didn't know what he meant actually,
and T srill don't. But I think thar may be what he meant.

Anyway, and then he added very gratuitously after he
said enrrect, we never had a rollovar. He said our vehicles
don't roll over. And T maved to strike it as being gratuitous,
but now we've got vt

THE COurRT: Should I strike it?

MR. LOWE: No. Please don't.

Because now wk only -- your Honor knows that by
ourselves we would surely have sunk in the sea that has been
created our of this litigation by Ford Motor Company. And the
only reason that we are able to even stand here today is really
on the shoulders of other Jawyers like Mr. Davidson sitting in

the back of this courtroom and Prince and williams down in

15

Georgia, in Mimesville, Georgia, and LiberTy County,

I mean, we're not powerful people here, Judge. we are
trying to represent people who have legitimate claims, and we're
trying to prove our cases, and we can't do it against the Yikes
of them 9n1ess they play by the same rules we're forced to play
by.

and sa when a 30(b)6 witness comes in and he says, no,

Page 13
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we've never had a rollover, no, our vehicles don't roll cver, we

believe that because it's under ocath, and it's Ford's testimony
under oath.

So now, chanks to other lawyers, we find out thar
thara's a fellow by the name of Richard shetler (phonetic).
Richard shetler is a 65-year-old man who has been working for
Ford Motor Company for a lot of years. But in 1990 or 1941, he
had bezn a test driver for rFord for a grand total ef about a
year. And Richard Shatler test drove, guass what, the vM 52
€350 15-~passenger wagon loaded with water dummies like we say
you should when you test one of these things at gross vehicle
weight. He goes out, and in a slaiom test, what happens to him?
He rolls aver. Wwhen do we find out about this? In December or
January of this year. Just now. He was deposed January 22nd or
23rd of 2003, 1 mean, long after we could have presumably gone
out and asked every single driver if Ford's testimony was or was
not truthful. we had no reason to think that they had lied to

us under oath about this.

16

_ But Richard shetler, deposed on January 22nd, says not
only did he roll one of these at 40 miles an hour on road in a
sTalom test, but guess who was there watchiag him? Donald
Thrasher. S$a nat only can they not claim that Mr. Thrasher was
a 30(b)6 witness but he couldn't really have all of the
knowledge of Ford Motor Company, they can’t even claim that he
didn't have persanal knowledge, ‘

He told Mr. Shetler not to file a report. He told Mmr.
sherler it was his fault that he didn't know how 1o correct the
steering. And mr. Shetler, by the way. buys into it Jock, stoack

Page 14
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and barrel. Mr. shetler says it was all my fault,

what did mr. Thrasher -- this is on page 59 of
shetler’s testimony at Tab 14 -- what did mMr. Thrasher tell you
to aveid roliing over of the vehicle in the future? Answer:
mr. Thrasher teld me nothing to avoid rolling it over. Mr.
Thrasher corracted my driving by saying that you hit your gate.
If you start missing your gate, that the air compounds with each
successive gate of the serpentine maneuver, which I dramatically
proved out. Ard he says on page 57 just before thatr, well, as 1
said, it wasn't the vehicla's fault. It was mine.

Mow, this is a test driver, and I suspect he's had a
Tittle moEe experience in a year of test driving the E350 than
puane rRush (phonetic) did on the morning of July 5th, 1996.

But it really isn't about them. what it's really about

is another lie that goes directly to the heart of the discovery

17

that the plaintiffs could have created. And so, your Honor,

at -- we have asked you before, and we are asking you again to
make this right.  We nead for you, as our conscience of the
judicial process; te make this right and to not let rFord get any
benefit whatsoever from their deceit in this case in the
discovery process.

It goes beyond anything I've ever seen, and I suspect
it goas beyond anything this Cert has ever seen, and it
shouldn't stand.

Thank you, yoﬁr Honor.

MR. KRIVICICH: Mr. Hanson is apparently a liar in
terms of the purpose of his work for Ford Motor Company when he
was asked to make efforts towards an ADAMS E350 model for a

Page 15
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future model year Econoline.

mr. Gordon is apparentiy a liar when he testified that
the work was terribly incomplete, an unverified, uncorroborated
model. . ‘

Mr. Thrasher is a Jiar when he recalls or makes
stateﬁents about observing the vehicles and their performance on
the test track.

Mr. Shetler is a ldiar.

They're all liars, aren’'t they?

well, that's the gfst of their argument. A% best, what
you hava here is fodder for some cross examination at trial.

sanctions are not imposed bacause there's conflicts in the

18

evidence.

Mr, Lewe has not c¢hallenged anything about the veracity
or the truthfulness of what Mr. Hanson said or Mr. Gordon said
abour the incompleteéness of the model upon which Mr. Danke and
Mr. Darryl were re1ying in making the statements they did, upan
which the office of the general counsel was relying in making
the szatements that they did about the existence of ADAaMs
modeling, upon which I was relying when I made representations
to your Honor that this did not exist for the subject E350.

only if we are taking the assumptian that everybody is
operating with 111 motive, that everybody is operating with the
intent to deceive this Court do you come 1o the conclusion that
the pT;intiffs have.

1f their proof is so strong, if thelir procf i3 so good,
then let them put it to the test in front of a jury, and let's
see what the jury does with the testimony of Mr. shatler and the

page 16
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testimony of Mr. Thrasher and the conflict betwean those two

gentlemen and the testimony of Mr, Gordon and Mr. Hanson as to
whar this ADAMS madel truly is. _

THE COURT: I'm sorry, Counsel. I would lave o
believe you. I would love ro think that litigants come before
this Court and have honest disagreements about discovery
disputes and recollections of what is and what isn’t and what
may be.

" BUt I'm really disturbed by this as you know. 1 was

13
disturbed the last time we were together, and I'm even mora
disturbed pow than I was then.

~I've rejected Ford’'s positien that this was some
innocent mistake. I believe from what I've seen -- and I don'xy

know whether Y have a totally complete record at the time. But
if that’s your responmse, that's your response. From what I've
se@en, 1T appears that Ford, as 3 corporation, uses people and
lawyers to take certain positions.

Mr. Krivicich, I have no rezson to doubt you belijeved
what you said to me when you sajd it. I'11 accept that. But in
that case, you're being used by your client because it wasn't
true. It wasn't true when you told me over andyover again there
were no ADAMS testing models when we know for a fact, and this
was established Jast time, that we have ADAMS testing models
existing throughout this period that you said there were none.
That they weren't done because the vehicles were over a certain
weight. we know that's not true. That they weren't done for
model years after a certain date. we know that isn't true.

That these latest revelations are just putting nails in the
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coffin here.

whether or not Mr. Hayden kneéw that McGuire was
proffered, I don't know. Maybe he thought he was voluntarily
submitted. maybe he didn’'t know whether -- was he involved in
that Georgia case atg all?

MR. LOWE: No. But I can tell you Mr, conroy’s partner

20

was tha lawyer,

THE COURT: well, but he didn't make the
rapresentatioens.

MR. LOWE: T don't know whether he was.

THE COURT: But that's the problem I'm having hare,
Gentlamen and tadies. I°'m having the problem that one lawyer
tells me one thing, and the facts are another. And then another
Jawyar tells me something, and the facts are another.

and T don't want to believe lawyers would come and risk
their licenses and livelihoods and professional reéputations by
making false statements to a Court, but that's what is
happening. 'whether they're being set up by their client to do
it, you know, it's a big company, and mayhe they can do that
sort of thing and hape they get away with it.

aut what happened here it appears to me s that the
plaintiffs either serend1p1tousﬁy or through great coordination
among each other in separate cases got together and put the
pieces of the puzzle together, and the picture that they paint
is a very disturbing one and a very serious one. It almost
boarders on criminal to be honest with you.

somebody 15 lying here. Somebody is commitring perjury
it apbears to me or at least may be committipg perjury. Qhen a
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witness in my case says we don't have rollovers, and than

there’'s another witness -- I haven't had an evidentiary hearing.

Nobody has put this to a jury. Nobody has put this to 2 judge

21

on an evidantiary hearing basis. But I have a deposition where
this guy says -- this test driver says he rolled the vehicle and
mr. Thrasher was present and talked to him about it, and then
Thrasher says we don't have rollovers? what's going an here?
can you tell me, Mr. krivicich, what i$ going on here?

MR. KRIVICICH: vaur Honor, the first I read that
testimany was this marning.

THE COURT: well, you tell me. what conclusion would
you draw if you were $itting in my shoes right now?

MR. KRIVICICM: AT best, your Honor, I think you need
to assess the cradibility of these gentlemen before you and then
draw that conclusion.

THE COURT: 1I'm not going to have this type of fight in
a trial on Tiability hare about who's lied and who's committed
perjury in discovery. That's not what casas are about. What
cases should be about is whether this vehicle was safe or not.
Instead, we're getting into discussions about who was telling
the truth in discovery to mislead a livigant and to bury
evidence, and that's what's happened here. ’

I can’t tell you strongly enough how disturbing that 1s
to a judge who wants to believe that people present things the
way thay see them. Wwe have people taking different factual
positions every day at trials. T don't have to tell you that.
It doesn't mean they're committing perjury. It means they look
at it in their own enlightened self-interest and sometimes not

Page 19
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so enlightened, and people view facts differently sometimes.
somerimes they're lying. Sometrimes they're just mistaken.
Sometimes they're skewed so much by their own self-interests
that they really believe something is true that's not true.
That's not what I'm seeing here. I'm Seeing a
deliberate pattern. and, believe me, it toek years for me to
buy into this group of plaintiffs. I was giving them a lot of
troublie. I bent over backwards in a sense. well, maybe that's
an overstatement. I was very skeptical of their continued
complaints for years in tthis case about documents they weren't
getting, including, particularly, the ADAMS modal, but also
these PE101 tests that disappeared aftrer they have -- now it
appears after there's a rallover, these documenis disappear, and
people are denying that it happened. And if weren't for this
case in Georgia.‘we never would know about it. And whatl's to -~--
what if we had tried this case last fall and this comes out now?
Ng, this isn't the kind of thing that goes to a jury.
This isn't fodder for cross-examipation. I respectfully
disagrae with you, Mr. Krivicich. And I mean respectfully
because I don't have any reason to believe that you purposely
did 1t, that you purposely engaged in misconduct as a lawyer.
This is the stuff of rRule 37. That's what Rule 37 is
for.
And I want to think aboutr this a Jittle bit because 1

am very, very close to granting the plaintiffs’' reguest to

23
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instrucy the jury that Ford is liable in this case and this is a
case of damages only.

I don’'t know any other appropriate sanction. I can't
think of ane right now that would fit the purposas of our
discovery rules, that would uphold the integrity of the judicial
system and the Court's orders and the manner in which cases
should be Titigatad.

I come to this conclusion -- I said it Tast time --
with great reluctance. Gre2atr reluctance. 8ecause I don't want
to believe that lawyers misrepresent things to me. I don’t want
to believe a corporation like Ford doas stuff Tike this. 1
don’'t want to believe it, 1I'm being convinced against my own
instincts.

So I want to sleep on this over the weekend, and 1'11
let you know next week. I'm going to have to sat this for a
date. I'm still on trial in this case. It should be over -- it
should go to the jury on wednesday, and I will have Thursday at
least relatively free, and that's the way it TJooks right now,
and we'll have to come back and revisit this.

But that's where I'm leaning right now. I'm telling
you. IF there is an explanation for this, I'd Tike to know it,
bur I haven't seen it.

I know that they just filed their objectiens or their
response to your motion to reconsider, which may have been

i1}-advised, yesterday. But if that's your -- if the response

24

s what you just told me, well, everybody is a liar, maybe
you're right. Maybe everybody is a 1iar. Or at lesast enough

af -- nobody 1s saying the test driver is a liar. maybe they
. Page 21 ) :
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are Tiars. Maybe there is a corporate collective responsibility
here that has to be shouldered.

But it aTmost doesn’t matter. If a litigant Tike Ford
has engaged in this type of misrepresentation up to now, what am
I supposed to do? Adjourn the trial and let them follow these
leads?

I'm not going to do that. I told yQu. These people
have been injured a long time ago, and it's time for them ta get
their day in court. 1I've set aside three weeks for this cassa,
and I'm not going to change the trial date.

I am jusT astounded -- astonished to find that even at
this Tate date I am learning that factual predicates on which X
have based my discovery rulings and on which the plaintiffs have
based their discovery pursuits is incorrect. I'm just
flabbergasted. S0 I'm going to sleep on it, and we can deal
with a couple of other minor things today.

aut if you have a better response, I'm going to give
you one mare chance on this, to convince me, o proffer
something to me to explain this. And dan't try to say they
didn't ask for it. They asked for it. aAnd don't try to say you
didn't tell me that there ware -- that you told me there were

incomplete ADAMS testings or urverified ADAMS testings. You

25

told me there were no ADAMS testings, and we know that those
were just wrong. You also told me that these documenis were
destroyed. But then you have somebody saying, well, they were
deszroyed because our vehicles don't roll over in these tests.
Tt's a sad day, Mr. Krivicich. It really is. If it’s

3 sad day in my view, it’'s a very sad day.
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so 1f you want to file something Tuesday befaore I see
you back here on Thursday, go ahead, and we'll have it out on
Thursday, and I'11 make a definive decision. And that's the way
this case will proceed. _

It will eizher proceed based -- your motion to
reconsider is denied. The renewed motion for sanctions will be
taken under advisement wuntil I see you next. Butr it will efther
proceed, as I said before, with the type of instruction -- by
the way, I thoughtbFord‘s instruczion -- if I ga thar route, if
T don't go all the wéy on this, I thought Ford's suggested
instruction on the type of instruction I would give to the jury
was more correct than yours. I'm not going to tell the jury you
hid documents or anything like that. I’'m just going to tell
them you're instructed that thers ware rests that show it was
ynsafe.

But my thinking right now is beyond that, and the
burden is on Ford, once again, to convince me why I shouldn't
give them the relief that they seek in this renswed motion for

€ancrions.

26

It's breathtaking. It is literally breathtaking. all
right. E£nough.

There's two morions in Jimine here that I can deal with
nov. It's a?mostbin scopa rather de minimis considering the

other.
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