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MR. TINNEY: =-- and the reasons that we do it.

We believe that the plaintiffs and their counsel
should be limited to trying their case within the confines
of this court in accordance with the applicable procedural,
ethical, and evidentiary rules.

Now, the plaintiffs chose this as the forum in
which they would have their case heard and to bring their
claims before an impartial jury, not in the media or in
other government, before other government agencies.

Additionally, Your Honor, ag as a préctical
matter, becausge thies case involves Dupont and becausge it
contains allegations of dangerous and widespread
contamination, it presente great potential for intense
media coverage and greaft potential for prejudice that will
threaten the basic fenet that the outcome of a trial must
be decided by impartial jurors.

The Court need look no further than the movies
for practical application, the enormous succesg at the box
office of Exin Brockovich in a civil action. Indeed,

Mr. Bilott's letter, in our view, ig intended to msalt the
minds of potential jurors. And the plaintiffs should not
be allowed to ghifrt their burden of proof by trying it
through the media or through government personnel or to
influence government personnel who will in some instances

be farct witnesses, Your Honor.
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THE COQURT: How is that different, Mxr. Tinney,
than putting something like that in a complaint?

MR. TINNEY: I -- the difference is the complaint
has been, is filed and it's here in this court. And this
court controls what the evidence is going to be about any
allegation about fabrication.

Here an allegation has been made to governmental
agencies, some or all of which have both prosecutorial
authority, both criminal and civil, and, you know, fthey
have regulatory authority.

And the request that is in this letter to these
government agencies is that they intervene in this action,
that they revcke Dupont's permits, that they stop the
manufacturing process, that the Washington Works is outside
of the scope of this litigatiomn.

And part of that request can only be premised
upon the reasonable inference that Dupont has fabricated
evidence and has created a false standard; so, therefore,
there should be regulatory intervention, you know,
regulatory investigations, regulatory remedial action
because of the fabrication. That's the only reasonable
inference.

THE COURT: Is it your idea that once a party
brings a lawsuit over, let's say, an environmental action

like, take the Love Canal, for example, that the party
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regqulatory remedies?

MR. TINNEY: Yes, I do, I do, once you chose the
forum -~ the forum ieg this court -- and to litigate the
claims of the Tennante in a court getting, in a civil
action before a fair and impartial jury, yes. These other
governmental agencies, they may very well be involved and
they should be impartial testifying fact witnesszes.

And, so, I believe, and it'e my poegition and I
assert on behalf of my client that once they chose, the
Tennante and their counsel chose this forum Lo litigate
their claims, that's the forum where the litigation should
be heard.

And that trial and this action should be fair and
perceived to be fair without the influence of outgide
agencies or extrajudicial statements that could be
disseminated to the media which will ultimately impact the
gelection of a fair and impartial jury.

It's a long answer to your guestion, but fthe
answer is "yes." They chose the forum. That's where they
ghould be.

THE COURT: We try murderers, sex offenders,
child molesters, cecple in courts of this country every
day. And there's media coverage of the allegations, and

witnesses make statements to the reporfers, and neighbors
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are asked about the defendant. And the right to a fair
trial where you're going to be deprived of your liberty or
your life certainly has some irreparable harm elements that
perhaps the loss of money in a damages suit does not,

So, I understand Judge Widener's concern, but I
think there is a difference between a civil action and a
criminal action and the level of protection that's
desirable. That's not to say that I believe in any wise
that an officer of this court can engage in a deliberate
attempt to manipulate the attitude of a jury pool for that
purpose. But let's just say right now I think the bar is a
very high one. Let me let you finigh your argument.

MR. TINNEY: Yeg, Your Honor.

Your Honor, I agree with the Court. I'm not
disagreeing with the Court at all that there is a
difference between, you know, a capital crime and a civil
action that involves money. I agree with the Court. 2And I
agree that a gag order in a case like this needs to be
specific and it needs to be narrowly drawn to addreess
certain specific behavior by an officer of this court.

About 10:15 this morning I was hand-delivered the
response papérs of the plaintiffs, sc I've not had an
opportunity to, to study them in detail. But I will make a
couple of comments and show the Court a couple of items and

point ourt some of the statements that are in those papers
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that are particularly disturbing, at least I feel are
particularly disturbing in view of a lawyer's duty of
candor to the Court and to opposing counsel.

Notably, therpapers that were hand-delivered to
me this morning say that the letter, the March 6th, 2001,
letter that is complained of here in thieg motion to the
government agencies were required by law in giving notice
of the intent to file suit under the Clean Water Act, the
Resource Recovery Act, the RCRA statute, and the Toxic
Substances Control Act, or TSCA Act.

Now, Your Honor, this was a 19-page,
gingle-spaced letter with 18 footnotes that was directed to
11 different public officials; scme federal, some gtate.

Now, the statutory requirements for giving notice
to file a citizen's suit under the Clean Water Act, under
RCRA, under TSCA are very specific. And those are found in
the Code of Federal Regulations.

And I just want to put in the record just briefly
what those requirements are and the Court will seé how fthis
l9-page letter with 18 paragraphe, 18 footnotes and
addressed to 11 different public officials is not the
notice that is required or even contemplated by the
regulations. |

In connection with the Clean Water Act, here is

the content of notice from the regulations.

14
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I submit to the Court to tell you in his papers
tbhat his March fth, 2001, letter is required by law to
provide the type of information set forth in the letter is
an overreach that perhaps reaches the level of being not
only misleading, but a misstatement to this Court.

THE COURT: What, again -- let me take you back
to what it is in particular that you want this Court to

order these lawyers and the parties on the other side not

to do.

MR. TINNEY: Okay. Your Honoxr, 1 recognize that
just a broad base, universal gag order is, is, ip probably
not contemplated. I ask the Court to issue a protective
order or a temperary restralining order precluding,
prohibiting the plaintiffs and their counsel from making
extrajudicial statements to governmental agencies or to
members of the media, whether it be print or television,
about the content of the evidence that is going to be in
this case or giving extrajudicial statements that are
intended to influence acktion by other regulatory agencies
to -- for example, the request to intervene in this case.

THE COURT: Tell me why that would be a bad
thing.

MR. TINNEY: Judge, Saﬁa Casper who, for example,
is a, a member cf the --

THE COURT: I'm not saying I would allow it in
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MR. TINNEY: The differentiation I would make is
the difference between objective tests that may be under
the authority of the regulatory agency as oppeosed to an
advocacy piece of paper.

THE COURT: But I, I need, I need to know what's
a -- before 1 geft to the substantial likeliheood that this
wonld affect a failr trial --

MR. TINNEY: Right.

THE COURT: -- I first need to know what it is
that you think might affect your righp to a fair trial.

MR. TINNEY: Right. Well, the rule, Rule 3.6 of
the, of the Code of Professional Responsgibility says a
lawyer is to refrain from making extrajudicial statemente
that go to the, gquote, character or credibility of, of a
witness. If you --

THE COURT: What statemente are they making that
you want to stop in that regard?

MR. TINNEY: That Dupont fabricated results; that
Dupont engaged in impropriety; that the only reasocnable
inference that can be drawn from it is they got a consent
order through Eli McCoy when he was then an employee of the
Department of, of Environmental Protection of the State of
West Virginia in connection with a congent decree that
woilld give Dupont transacticnal immunity from an EPA

enforcement acticn; and that thereafter Mr. McCoy went to
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work for one of Dupont's consultants. The inference is
that Dupont did something improper, that they bribed
somebody. That's the reasonable inferenée from, from that,
from that piece of writing that appears in this letter.
Aand that would be the inference that a newspaper reporter
would put on it, that there was some impropriety.

THE COURT: Well, go ahead.

MR, TINNEY: And that's, that's what I'm asking

the Court for relief for, If that's out in the press and

that's --
THE COURT: Which?
MR. TINNEY: That's going to be disseminated.
THE COURT: What's out in the press in
particular?

MR. TINNEY: In particular, did Dupont fabricate
test results.

THE COURT: A)l right. Does that -- is that in
this letter?

MR. TINNEY: Yes, it is. It actually appears two
places. It appears, I believe, on Page, Page 12. It
appears in Footrniote 14 at the 1aath the last sentence cf
rhe footnote. "Yetr, when even the well with the C-8
readings traditionally below 1 ppb yielded a result of 1.9
ppb, Dupont fabricated a new 2.0 ppb screening level for

C-B to avoid having to reference any drinking water results
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exceeding Dupont's own 1 ppb CEG in its own plant drinking
water. "

And also, I believe, on Page 14, the last
sentence of the paragraph that, the partial paragraph that
begins on Page 14, the language is that Dupont is
deliberate. ‘"Dupont has chosen, ingtead, to focus either
on current, somewhat lower C-8 levels, or to simply
fabricate a totally new drinking water screening level of 3
ppb for the Washington Works Planft when faced with having
to disclose to USEPA in iﬁs RFI report for the Washington
Works the existence of C-8 in the plant's drinking water af
levels well above 1 ppb."

There is no other reading of that, Your Honor.
That statement says that Dupont has fold a stoxy. That's
not true. And they want o uge that to poison the minds of
the regulatory agencies that it sent and ift's publicized
that would be --

THE COURT: Besides these éllegations of
fabrication, what else is it you don't want them to do?

MR. TINNEY: T don't, I don't want them, as they
did on Page 10 of the letter, implying that Dupont has
somehow greased the wheels to get transactional immunity
from an EPA enforcement action. |

The allegations -- the reasonable inference that

is made there is, "Within a matter of weekas, Dupont
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completed its negotiations with the state and entered a
ronsent decree to bar further governmental enforcement,”

i e. the EPA, "action in exchange for Dupont's payment Lo
the West Virginia Department of Environmental Protection of
a $200,000 penalty. Soon thereafter Mr. McCoy lefr the
West Virginia DEP and began working for the same Dupont
consultant that would assist Dupont in complying with the
congent decree - Potesta & Associates.'

The inference there ig that Dupont engaged in
gomekind of under-the-table activity %n order to head coff
and get immunity from an EPA enforcement action by entering
into a consent decree on the same transaction with the
State of West Virginia.

Those are the things that I think this Court has
the abeolukte inherent power Lo constrain, and that kind of
a specific gag order does not vioclate any kind of over
breadth or provide any kind of prior restraint to an
attorney's right to free speech. And that's exactly what
Rule 3.6(a) and 3.6(b) contemplates.

THE COURT: Where did this information come from,
the information on which they reach the conclusions that
they do and make the allegations thal they do? Where did
they obtain the information about the test resulks?

MR. TINNEY: The test results are obtained

through the discovery process.
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a gag order on the plaintiffsg' counsel to prevent us from
having apparently any discussions whatsoever with anyone
regarding anything that's going on with the Tennant
lawsuit.

We think that that request is, frankly,
outrageous, overbroad, and without any merit whatsoever.
The request is based upon the fundamental factual premise
that there hasg been something committed by plaintiffg’
attorneys that was unethical in some regard, something that
was, that, frankly, is just not true.

THE COURT: Tell me just -- I don't mean to take
you off the subject a minute. Tell me a little bift about
the EPA hearing that's planned for Lomorrow.

MR, BILOTT: There is a hearing that's planned
tomorrow to discuss a proposed USEPA regulation on a series
of chemicals that the 3-M company proposed to remove from
the market last yeax. USEPA has proposed a regulation that
will begin regulating certain of those chemicals as
potentially hazardous to human health,

There is a hearing -- a proposal went out, a
proposed regulation, to regulate those chemicals. That
requlation excluded C-8 for the time being. It is get for
a public hearing tomorrow in Washington, D.C., where
anybody who has any interest in the outcome of that

regularion is entitled to speak oxr make any presentation.
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THE COURT: Te1.3. me just - - I don’t m,ean to take
you off th,e subject a. n.j-nu.te. Tcl.3. me a little bit, about
the EPA 1iea.ring that I s pl.a.nned Lor tomorrow.
MR. PILOTT: There is a. hearing that’s planned
tomorrow to discuss a. propoged USEPA ragiil.a,tj.on on a series
of chemical-s t h a t the 3-M company proposed, to remove from
the ma.tket l a s t year. USEPA has proposed a. regiila.tion that
will begin regirla,ting certain, of those chemicals a6
potentiaLly hazardous to human health.
There is a hearing - - a proposa.1- w e n t out,, a
-
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THE CQURT: So, the intent tomorrow is for
someone on behalf of your clients to ask them to include
another substance?

MR. BILOTT: Your Honor, what -- all we intend to
do tomorrow is we have asked for approximately 15 minutes
of the entire presentaticn to simply advise those who are
in the process of determining what is the proper scope of
this regulation that based upon information that we have
become aware of, there is no rational basis not to include
C-8 among the list of chemicals that are to be regulated as
potentially hazardous, and that we are simply éoing to make
that statement, that we ask the EPA to review whatever
information is available to them to include C-8 among those
chemicals that it regulates. We don't intend to have any
discussion about the substance of this case ak all.

THE COURT: Your letter of March 6th, 2001, is
addressed to EPA, the Attorney General, certain Assistant
ALtorney Generals, and other EPA officials. What are you
hoping to accomplish by sending this information?

MR. BILOTT: A couple things, Your Honor.

Firet of all, let me address something that
Mr. Tinney sald here about the purpose of that, purpose of
that letier as required under the federal statutes. I
think Mr. Tinney has mischaracterized, frankly, what is

required by the rnotice requirements undexr the federal
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the insinuation that we intend to was simply false. We
have no intention of deing that.

As you'll see from our submission, the only party
that has been actively communicating with the media
directly is Dupont. And, in fact, one of the things we
cite in our, in our papers, Your Honor, 1s that one of the
particularly authorized forms of speech by an attorney is
when you're sending information out directly to respond to
information that the ofther side has put out to the media.

And in this case, Dupont has worked directly with

its counsel with the Lubeck Public Water District to draft

'a letter that went out as a masg mailing to all of the, all

of the, all of the current customers of the Lubeck Public
Water District.

THE COURT: I think we talked about that the last
time we gathered together.

MR. BILOTT: That information is out there, Your
Honor. We have not had any communications with the media.

THE COURT: What's the -- let me go back to
Mr. Tinney.

Mr. Tinney, what can you tell me that would ftalk
me into the idea that there is a substantial likelihood
that sending this letter, which is what you complain of,
will substantially, result in a substantial likelihocod that

you will be unable to get a failr trial?



Kris Thayer
3
4
5
fi
7
8
9
I- 0
1 1.
12
13
1.4
As y o t l f l l Bee from, our submission, the only party
that has been actively comrnu.n.j.ca,tin,g with t h e m,edia
dj-rectly is Dugont. And, in fact, one of the things we
c i t e in OIJX, i n , ou,r papers, Your Honor, i s tha.t one of t h e
partlcula,rl.y authorized forms of npeecli by am a,ttorney is
when. y o ~ , ~ x e 8end.j.ng information out d i r e c t l y to respond to
information that, the other side h,a.s put out 1:o the m,edia..
And in this case, Dupont has worked directly with.
its counsel 4 t h the Lubeck Piiblle Water District t o d,ra.ft
'a l e t t e r that went oiit a,s a mass mailing to a l l - of t h e , all
of the, all of the c1xrren.t cu,storners o f the Lubeck Publ-ic
Water D i s t r i c t .
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MR. TINNEY: Okay, sir. Number one is the
potential to influence and taint the minde of a jury if
this becomes public, it ie in the press, and will be in the
Parkersburg Sentinel and wherever else the jury pool, you
know, may come from. I think it will clearly set the stage
that a huge internaticnal chemical company has, quote,
fabricated ftest results dealing with drinking water and
will. impair the ability to, to seat a fair and impartial
jury.

The second thing is the attgmpt to influence and
advocate the regulatory agencies' actions that have nothing
to do with the claims in this case; to revoke permite for
the landfill, to cease and desist the manufacturing process
at the Washington Worke, to cause remedial actions to be
taken. All of the things that are in those letters, you
know, they're self-evident by the language itself,

And as to the EPA meeting tomorrow, this is just
another forum where I would assert that Mr. Bilott will
intend to use for further leverage in this case.

Tomorrow's meeting is a significant and technical meeting.
It deals with a chemical that is nct in this case. It
deals with a chemical called PFOA. 1It's a 3-M manufactured
chemical. It has nothing to do with this case. 1It's a
totally different chemical compoiund.

THE COURT: When is this case scheduled for

29
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trial?

MR. TINNEY: It'e scheduled for trial October of
this year, Your Hecnor.

And an effort to get the EPA then to -- this
chemical, PFOA -- C-8 is a nonregulated chemical. An
effort to, to influence and persuade the EPA Lo regulate
PFOA would be a substantial prejudicial thing to Dupont to,
to the trial of this case, to a falr and impartial trial.

And the -- c¢learly if there was an EPA cease and
desist order that we have to stop using C-8 in our
manufacturing process between now and the trial, the impact
of that would, would be catastrophic. You couldn't -- that
would be everywhere. The plant would shut down. And, so,
it would be perceived that was because --

THE COURT: Then you would be agking me not to
allow a citizen to make a complaint to a federal agency
with juriédiction to determine that.

MR. TINNEY: Your Honor, we're not talking about
a citizen here. We're talking about a party litigant.

And --

THE COURT: They'zre still citizens.

MR. TINNEY: Buft they've chosen to bring their
claims in this court. And it would be no ﬁore fair, you
know, for, for any party to go to a regulatory agency and

try to bring extrajudicial regulatory, remedial cease and
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THE COURT: Then y ~ u would he asking me not to
allow a c i t i z e n to ma.ke a. cornplajmt to a. federal agency
with j u r i s d i c t i o n to determine th.a.t .
MR. TINNEY: Your Honor, we're not ta1kin.g about
a citizen here. We're ta.l-king about a pa.rty 1.d-tigant.
And - -
THE COURT: They're stF1.1. cftizens.
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copy of the, of the draft letter of November of 2000 that
was in the record.

THE COURT: You're saying this is a2 different
letter.

MR. TINNEY: It's a different letter. And 1'1l1
hand up a clean copy of it and the Court and your clerk can
see that there ig a tremendoug amount of new material
that's added to the March 6th letter.

THE COURT: All right. I'm not persuaded that
there is a substantial likelihood that the extrajudicial
comments identified by the defendant which it anticipates
being made by this letter and in complaints to governmental
agencies would prejudice Dupont's right and its ability to
have a fair trial or prohibit this Court or prejudice this
Court's ability to conduct a fair trial in this case.

I would note that the case is set for trial more
than =ix months from this date. I would also note that
while I think this is properly more like a motion for
protective order, if I were to treat it as filed as a
motion for restraining order or injunction, I would note
thar there is a substantial public‘interest in citizens
being allowed to petition their government and to file
complaints with appropfiate agencies as, as they see fit.

Moreover, I'm not persuaded that the defendant in

this case has shown any irreparable harm that would arise.

35




