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MR. TINNEY: - -  and. the reasom t h . a t  w e  do it- 

We bel-ieve that, t h . e  p l . a i n , t i f f s  and t h e i r  counsel 

should, be limited to trying their ca613 w i t h i n  t h e  confines 

of this c o i x t  in accord-ance wi t11  the appXica,ble procedural, 

et hi ca.1. , a, nd. evident  i a r y  rii 1. e ~3 , 

Now, the pl.a,in.tI.ffs chose this as the ~ Q ~ I L I T I  in. 

which. they wou.1.d b.ave their  case heard, and to bring their 

c l - a h s  before an impartial. jury, not i n .  the ned.ia or Jm. 

o the r  government, before o t k r  government agen,cies . 

Ad.ditlonally, Your Honor, as as a practj.ca.1 

natcsr, lxcause th5.s case invol.ves D1ipon.k and. beca.iJ.se it 

contajms al.lega,t ionme of  d,ange'rous m d ,  wid,espread. 

Contamination, it presents great potential f o r  intense 

m.edia covexa,ge and g r e a , t  gotentj.al. for prejudice t h a t  w i l l  

threaten.  the basic tenet t h a t  the oiitcone of a tr ia l  must 

be d.ecided. by impartial  j uxom.  

The C o u r t  need. locllc no f u r t h e r  than.  the movies 

for pra.ctica1 a.ppl.kcation, the enormoiis succe~s a t  the box 

office of Erin Brockovich, in. a civil. ac t ion .  I:nd,eed, 

Mr. Bilott's l e t t e r ,  i n  our view, j.8 j-ntend.ed. to ~ a l t  t h e  

mind.8 o f  potential J u r o r s -  And the plaintiffs sh.oul-d not, 

be al-lowed. to sh i f t ,  tlaeir burden of proof by t r y i n g  it 

through t l n e  media or through. governmen+, personnel or to 

inf  1.u.ence governr;.tn.t gcraom,n.cl vh.0 wil.1. in. some instances 

be f a c t  w i t  n-csses, Your Hon,or,  

Kris Thayer
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THE COURT: How is that d i f f e r e n t ,  Mr. Tinmay,  

than putting something like th.3.t in a compla,j.n.t? 

MR. TIJWEY: I; the dj-ffexence is t h e  cornpl.aint 

has been, is f i l e d  a,nd it s here j.n t h i s  COIXL. And. this 

court-, controls wh.a,t the evidence i a  going to he about any 

a1 legat ion. about fabricat- ion. 

H e r e  an a l lega . t ion  has been rna.de to governmental 

agencies, s o m e  o r  all of which have both. prosecutor ia l  

authority, both. cr imin.aI-  and. civil, and., you h o w ,  they 

ha.ve regul.atory authorj.ty . 
And the request t h a t  I s  in. this l e t te r  to these 

government a-gencies is that they intervene in this action., 

kh,at they revoke Dupont's permits, that th ,ey stop the  

manufacturing process, that the Washington Works i s  outside 

af t h e  scope of t h i s  3.1.tj.gation. 

An.d pa.rt of that request cam only be premised, 

upon the rea6onabl.e jmference that Oupont- h a s  f abrica,ted. 

evidence a,n,d. has created, a fa lse  stan.d,ard; so, t h e r e f o r e ,  

there should be regulatory intervent ion, ,  you. know, 

regul a. ory inve B t igat  i o m ,  regiil at ory rcm,edi a.1 act i on ,  

because of t he  fabrica,tj.on. Th.a.t I s  the only rea , sona .b l s  

inference . 

THE CQLXT: Is it, your idea tha . t  once a parcy 

br ings a 1awsuA.t over, l e t ' s  Ba.y, an enuiron,mental action 

3-ike, take I:11c Lo-Je Canal, f o r  axampl.e, kha,t  t h e  par ty  



8 

1. 

2 

3 

4! 

5 

G 

7 

0 

9 

10 

11. 

3.2 

13 

14 

3.5 

3.6 

3.7 

18 

1.9 

20 

2 I. 

2 2  

23 

24 

2 5  

p l a i n t i f f s  should be then, prohibited from pu.rsuin,g a.ny 

regulatory remedies? 

MR. TI."EY: Yes, I do, 7: do, once you chose th,e 

forum, - -  t h e  forum is this court  - -  and to l i t i g a t e  t h e  

claims of the  Tenna,nts in a court s e t t i n g ,  in a. civil. 

a c t i o n  before a. fair and j-m.pa.rtial. jury, yes. 

go~ernrnental. agenciee, they ma.y very well. be invol-ved and 

they should be impartial testifying f a c t  witnesses ,  

These other 

And., so, I believe, an,d, it's my posltj.on and 7: 

a ,sser t  on beha,lf of my c l - i e n t  th.a.t once they C ~ Q S S ,  the 

Tennants and their cbun~el- Cho8E thfa forum. to 1.itigate 

the i r  claims, th.a.t I s  t h , e  forum wh.ere the lil:iga,tj.on shou1.d. 

he heard.. 

And. thar txi.a.1. and t h i s  a,cl:ion shou,l.d be f a s i r  and. 

perceived to be fa ir  without the inf luence of outs ide  

agencies or e x t r a j u d i c i a l -  statements t h a t  could be 

dissem1n.ated to the rne8,i.a which .  w i l l .  1~~1ltirnal:ely j.rnpa,ct the  

sel-ection. of a f a i r  a.nd impartial j u ry .  

f t ' ~  a. long answer to yoiir question, but t he  

answer  is " y e s .  If They chose the f o r u m .  

should, be. 

T h a t  B where they 

THE COURT: WE t r y  rniirderexs, sex offendere ,  

child, molesters, people i n  cou,rcts of this country every 

ia.y.  And. there's media coverage of the a.l legations,  and 

N i t n e G G e G  make statements to th,e repor te rs ,  a,nd, n,eiglnhors 
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are asked, about the defendant. And the r igh . t ,  to a fa i r  

t r i a . 1  where you're going t o  be deprived of your liberty 

~ U S  l i f e  certainly has some i r reparable  harm el-em.en.ta tha , t  

perhaps the loss of money jVn a. d.amagt?G su. i t ,  d.oes n , o t .  

So, I un.d,exstand Judge W i d e n e r i s  concern, but I 

th,I.nlc t h , e re  is a. dif ference  between a c i v i l  a,ctj.on an.d, a, 

cr iminal  action and. the level- of protection t laa t  6 

desixab1.e. That's nnt, to sa.y that I believe in any wise 

t h a t  am officer o f  this court can engage in a d.el.iberate 

attempt to ma.n.ipul.ate the a.ttitiJ.de of a jury  pool. f o r  tha. t  

pu.rpose. 

very h i g h  one. 

B u t  let's jus t  say r i g h t  ROW I think t he  bar I s  a. 

L e t  me let, yoii f i n i s h .  yoiir argt1men.t 

MR. TINNEY: Yes, Your Hon.or. 

Y o u r  Honor, I agree w i t h .  t h e  Cou.xt. I'm not 

disagreeing with. the Court at a l l  tha , t  there is a 

d.ffferexzce between, you k n o w ,  a capi ta . l  crime and a. civil- 

a,ctj.on that involves money. I agree w i t h ,  t he  C o u r t .  And I 

agree that a gag order in a. c a ~ e  l i k e  t h d s  needs to be 

specific and. i t  need.s to be narrowl-y drawn to address 

cer ta . in .  specific beha,vior by an officer of thj-6 cou.r t .  

hboiit 1 0 r l - 5  t h , i s  morning 1 was hand-d,el.ivered. the 

response papers of the p l a i n t i f f s ,  BO I've not had. an, 

apportu,n,ity to, to stiidy them. j.n d e t a i l .  B i x  I will make a 

coiipIe of comments a,nd, show the  C o u r t  a, coi~pl~e  of i t m c  and. 

point 0 1 . x  some nf the  statements t h a t  are in those papers 

http://a.ttitiJ.de
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t1aa.t are pa.rticu1.arl.y d.iB%u.rbj.ng, at 1-east 1 feel. asre 

particularly disturbing in view o€ a lawyer's duty of 

candor to t he  C o u - r t  and. to oggcssin.g coimeel. - 

Notably, the pampers that  were hand-delivered, to 

me t h i s  rnord-ng say that t h e  l e t t e r ,  the March 6th, 2001, 

l e t t e r  that is c~mpl.ai.ned, of h , e r e  in, th .16 r n 0 t j . m  to the 

gowemn,men,t agencies w e r e  requ . i red .  by l a . w  in g i v i n g  n,ot j .ce  

o€ the i.n.ten,t to f i l e  suit under the C l e a m  Wa.ter A c t ,  the 

Resource Recovery Act ,  the RCRR a tamte ,  and the Toxic 

Substances Con,trol. A c t ,  or TSCA. A c t ,  

Now, Your Honor, t h . i o  wag a. 19-page, 

single-spaced letter with 18 footnotes that wa.8 d.irected to 

1-1 different pub1.i~ of f ic ia , l . s ;  s0m.e federal, some tst-ate. 

Now, the s ta tu tory  requirement6 for giving notice 

110 f i l e  a citFzen'6 suit imder t1n.e C1.ea.n Water A c t ,  under 

RCllh, u.nd.er TSCR are very specific- And. those are foiand i n  

the Code of Federal. Regu,l.ations. 

And. I just- w3.n.t to put in .  the recurd -ju.st briefly 

what those requirementE3 are a.nd. the C o u r t  will see laow t h i s  

19-page l e t te r  w i t h  18 pazagzaphs, 3.8 footnotes and. 

a.ddresaed, t o  13. differen, t  pu.bI.j.c o f f i c i a , l s  j.s not, che 

notice that is required or even. contemplated by t he  

rcgu.l.at ions - 

In. connection w i t h  th.E Clean Water Act, here is 

t h , e  content of notice from the regula t ions .  
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I si1bmj.t to t h e  C o u r t  to tel.1. you in. h i s  pa.pers 

that his March fith, 2001, l e t t e r  is r e q u i r e d  by law to 

provide the t y p e  of hformat ion  set f o r t h .  in. t h e  l e t te r  is 

an overreach, that perhaps reaches the level of being not 

only m.islead.ing, but a misstatement t o  t h i s  Court e 

THE COURT; What, again. - -  ].et me take you. back 

to what it is i n  pa,ri:j.cul.a.r tha.t  you want t h i s  Court t o  

order theBe lawyers and the paxtj.e6 on t h e  other Gide n.ot 

to d,o, 

MR. T f W Y :  Okay. Y o u r  Honor, 1; recogn.ize that 

j u s t  a. broad. bace, imiversal. ga.g order is, is, i - ~  probably 

not contemplated. 

order or a. t e m p o r a z y  r e s t r a in in .g  o r d e r  precluding, 

prohibiting the pl.ain.tFf fs and their counsel from ma,king 

cxtraj iid.icia1- statem.en.ts  to governmental agencies or tu 

members of t h e  media, whether  it- be p r i n . t  or televisj.on., 

abour. t h e  content of the evidence that is going to be in 

t h i s  case or giving extrajudicial statements that axe 

intend.ed. to i n f luence  action by o t h e r  regul.a.tory agen,cj.es 

to - -  f o r  example, the request- t o  intervene i n  !:hie case. 

I ask the C o u r t  to i s s 1 J . e  a. protective 

THE COURT: Te1.1. me why that would be a. bad. 

t h.j.ng . 
MR. T L h i Y  : Judge, Sa.ra, Ca,eper who, fox example I 

is a, a member cf the  - -  
THE COL2T;  I 'm.  not saying I waul-d. a.1.1-ow i t  i n  

Kris Thayer
3.23.3143.51- 6173. B1920not contemplated.order or a. temporazy restrainin.g o r d e r precluding,prohibiting the pl.ain.tFf fs and their counsel from ma,kingcxtraj iid.icia1- statem.en.ts to governmental agencies or tumembers of t h e media, whether it- be p r i n . t or televisj.on.,abour. t h e content of the evidence that is going to be int h i s case or giving extrajudicial statements that axeintend.ed. to influence action by o t h e r regul.a.tory agen,cj.esto - - f o r example, the request- t o intervene i n !:hie case.I ask the C o u r t to i s s 1 J . e a. protective
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MR. TXNNEY: Th,e differentiation 1 waiild make is 

the difference between objective t e s t s  t h a t  may be iinder 

the authority of the regulatory agency as opposed. to am 

advoca.cy piece o f  paper. 

TllE COURT: But, I, 1 need., I need. to Imow whatfG 

a - -  before 1 get to the eu,bst-ant,j.a.l I-j-kkslih.~od t ha t  t h . i s  

woiild affect a f a i r  t r i a . 1  - -  
MR. TfNNEY: R i g h t .  

THE COURT: - -  1 first need. to know nh .a t  it j.6 

th .a t  you think might affect you,x right to a f a i r  trial. 

MR. TINBEY: Right. Well, the ru l e ,  R i ~ . l e  3.6 of 

the, of the Code of Profes~j.ona,1. Respon.ej-bf1.fty Gays a 

lawyer is to refrain. f r o m  making extrajudicial. Bta.tsmen.ts 

that go 1:o t h e ,  quote, ch,ara.ctsx or credI.bi-1-ity of, o f  a 

w i t n . e s s .  If you. - -  
THE COURT: What Gtaternents a x e  they m.akfn.g t h a t  

you want to s top  in t h a t  regard? 

MR. TZNNEX: That Dupont fabricated. resu.lts; that 

Dupokzt engaged. j-n impropriety;  th.a.t the only rea.sona.ble 

inference t h a t -  can be drawn. from it, is they got a consent 

order tl~s.rou,gb. E l - i  M,cCoy when he was then an, empl-oyee of the 

Department o f ,  of Envl.ron,mental. Pro tec t ion  of the S t a t e  of 

West, Virgin ia .  in. connection w i t h .  a consent decree that 

would give Dugont transactfonal. immunity from. an ERA 

enf0rcemen.t acticz; and. tln.at- t lnaxsaf ter  Mr . McCoy wen t ,  to 
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woxlc f o r  one of Dupon,l:fs consu,l.ta.nts. 

t h a t  Diipont did 6ornething improper, that they bribed. 

The inference i B  

somebody. 

from t h a t  piece of writing that appears j.n t h i s  l e t te r .  

md. t h a t  would, be t h e  inference th .af ,  a. newspaper reporter 

nroul-d pu.t on, it, tha t  there wa,s some j.rnproprj.ety- 

That s the  reamnabre inference f Tom, from th,a. t  , 

THE COTJRT: Wel l ,  go ahead.. 

MR. TINNEY: And t h a . t l s ,  that's what I'm asking 

If that's out in the press and the Court f o r  re3.j-ef for .  

t; 

P 

at'8 - -  
THE COURT: Which? 

MR. TXNNEY: T h . a t ' e  going to be d.iBsemj.nar,ed. 

THE COTJRT: What's 0 1 ~ ~ 5 ,  i n  the press  in 

rt, icular? 

MR. T f m Y ;  In. particul.a.r, d,j.d. Di~.pdn.t fabrica.te 

teat results - 
THE COURT: A1.1 r i g h t .  D o e s  t h , a t  - -  is t h a t  in 

this I.etter? 

MR. TINNEY: Y ~ B ,  i t  A-6. It actual.3.y appears two 

places. It appears, I believe, on Page, P a g e  12. It 

appears i n ,  Footnote 14 at the l.a.at, t h . e  last sentence of 

the footnote ,  l r Y e c ,  when even the w e l l .  w i t h .  the  C-8 

readI.ng6 trad.itiona,l.l.y below 1 ppb yielded, a. reeult of 1.9 

ppb, DiJ.pont, fa,brica.ted. a new 3 . 0 ppb screen1n.g 3-eve]. f o r  

C-B to avoid havi2g to reference any dr ink ing  water resul-ts 
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exceeding Dupont's own 3. ppb CEG in. A-ts own p1.an.t drinking 

water - If 

And also,  I believe, on Page 14, t h e  l a s t  

sentence of t he  parangraph that, the  par t  i a , l  paxagra.ph that, 

begj-ns on Page 14,,  the I.angu,a,ge is t h a . t  Dupont is 

d.p,Ifberate. "Dupont ha,s ch,ossn., in.etea.d,  to focils either 

on c ixrent ,  6on.swha.t lower C-8 3-evelS, or to s h p l y  

fabricate a totally new dr inking  water scrcming level. of 3 

ppb fox th .e  Wa.shington Work6 P1a.n.t when faced w i t h ,  ha.vj.ng 

to dj.scl.ose to USEPA j.n its RPf: report  f o r  the Washington. 

Works the existence of' C - 8  in the  p3-a.nt I s drinking water at 

levels well. above I. ppb. If 

There is no o'ther read,j.n.g of t h a t ,  Y o ~ J . ~  Honor. 

T h a t  sta.tement says t h a t  1Dupon.t has t o l d  a story. T h a , t f s  

not t rue .  And they want to use that t o  poison. rhe minds of 

t he  regulatory agencj-es tha t  it s e n t  and it I B pub]-icized. 

t h , a t  wou.1-d. be - - 
THE COURT: Besides these a,llegatj.ons of 

fabr ica t ion ,  w h a t  else is it  you, don't want them t o  do? 

MR. TIN'N'EX: I don't, I don't w a n t  them, as they 

did on Page 3.0 of the letter, j.mp1yin.g that  Dupon.t h.a.6 

somehow greased t h e  wheels to get transactianal. 1 - m m u n i t y  

from am, EPA enforcement a c t  ion - 

The al.1egat.i-0n.s - - the rcasona,ble i n fe rence  that 

is m.ade there is, l lWithin.  a rna.tter of weeks, Dupont 
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completed, i ts negotiations w i t h .  th.e  s ta , te  and. entered. a. 

eon.sent decree to bar fi4rther governmantal. enforcement, I' 

i . . e .  k h e  EPA, 'lactian in exchange f o r  Dupont's payment to 

th.s Wesf-, Virg1d.a Department of Environmen.ta1- Protection, of 

a $zoO,OOO pena1.t~.  Soon. therea , f te r  Mr. McCoy l e f t  the 

West V i r g i n i a .  DEP and began. working for the same Dupont 

con31-1.lta.n.t that  would assist  D1ipon.t in complyj.ng w i t h  t he  

consent, decree - Potesta & Associa.tes. 

The inference there is tha t  Diipont engaged in 

somelcind. of under-the-table activj-ty in. o r d e r  to bead. off 

and. g e t  immunity f r o m  an EPA enforcement action. by entering 

i n t o  a consent decree on t h , e  same txansa,ction. w i t h  the 

State of West Virg in ia , .  

Those a.re the th . in .gs  that I think t h i s  Court has  

the a.bsol,utc inherent power to con.sttaj.n, and. tha . t  1cin.d. of 

a spec i f ic  ga.g order  does not  violate  any kin.d. of over 

breadth or provide any kind. of prior r e s t r a . i n t  to an, 

attorneyls rFght to free speech. 

Rule 3.6 (a) and 3 - 6 (b) con.templa.tes. 

And that'6 exactly what 

THE COLJRT: Where did. t h i e  in.forrna.tion come from,, 

the j.nform.a.t:ion on, w h i c h  they  reach the conclisions th.a.t 

they d.o and, m,a.ke the allegations t h a t  they do? 

they 0bta.j.n. the Information abou,t the test results? 

Where d.id,  

MR. TIETEY:  The  test rem.lts arc obtain.ed.  

t,hrougIn th.a  d,isco7Jery process ~ 
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a, gag order on %he g l a . f n t i f f s f  counsel- to prevent IJ.S from 

having apparently any discuesions wha.tsnever w i t h  anyone 

rr;gard,j.ng anything that Is going .on w i t h  chc Tennant 

3.a.wsuit. 

We think t h a t  t h a t  request i s ,  frankly, 

outrageous , overbroad, and without an.y merit wha.teoever. 

The requeGt is ba.6e.d upon. th , e  fundamental. faci:u,al. premiee 

that there hab been Gomething committed by plaintfffs 

attorneys that wa.8 unethical i.n aome regard, something t h a t  

was., t ha . t ,  frankly, is j u s t  not true-  

THE COURT: Te1.3. me just  - -  I don’t m,ean to take 

you off  th ,e  subject a. n.j-nu.te. Tcl.3. me a little bit, about 

the EPA 1iea.ring that I s pl.a.nned Lor tomorrow. 

MR. PILOTT: There is a. hearing that’s planned 

tomorrow to discuss  a. propoged USEPA ragiil.a,tj.on on a series 

of chemical-s t ha t  the 3-M company proposed, to remove from 

the ma.tket l a s t  year. USEPA has proposed a. regiila.tion that  

will begin regirla,ting certain,  of those chemicals a6 

potentiaLly hazardous to human health. 

T h e r e  is a hearing - -  a proposa.1- w e n t  out,, a 

proposed regulal:ion, ko regula,te those ch.ernical-s - Tha,t 

regulation excIird.ed C-8 f o r  t h e  t i m e  being. It is Eet f o x  

a pi ib1 . i~  bear ing  tomorrow in Wa.sbington, b.  C, , where 

anyb0d.y w h o  has m y  h t c r e s t  i n .  the  outcome of t h , a t  

regulation is enxi t l -cd  to speak or make any presenta t ion .  

Kris Thayer
3. I,12133.4:1.5161.73.81920THE COURT: Te1.3. me just - - I don’t m,ean to takeyou off th,e subject a. n.j-nu.te. Tcl.3. me a little bit, aboutthe EPA 1iea.ring that I s pl.a.nned Lor tomorrow.MR. PILOTT: There is a. hearing that’s plannedtomorrow to discuss a. propoged USEPA ragiil.a,tj.on on a seriesof chemical-s t h a t the 3-M company proposed, to remove fromthe ma.tket l a s t year. USEPA has proposed a. regiila.tion thatwill begin regirla,ting certain, of those chemicals a6potentiaLly hazardous to human health.There is a hearing - - a proposa.1- w e n t out,, a-
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THE COURT: So, t13.e j.nte!nt tomorwnw is f o r  

someone on behalf of you,t clients to ask t h e m  t o  include 

another substa.nee7 

MR. BILOTT: Your Honor, what - -  all we j-ntend to 

do tomorrow is we have asked for  approxhately 15 rn.in.utes 

of the e n t i r e  presen.tatj.on t r 3  simply advise thoee wh.0 a . re  

in the process of de%erminfn.g what, A-s the proper scope of 

t h i s  regulation tha . t  based. upon hform.ation t h a t  we have 

become aware of, there is no ratd.ona,I. basis not to j.ncl-ud.e 

C-8 among the list of ch.ernical.6 t h a t  are to be regu.l.a,ted. a.6 

potentI.al.I.y h.azard.ou.s, and. t h a t  we a.re simply going to make 

k h a t  statement,, that we ask the EPA to review whatever 

information is ava,i lable to them. to include C-R among those 

chem,icals tha t  it reglzl.a.tes - We don't intend to have a.ny 

discuss ion  about the subsLance of this case at a,I.J.. 

TWE COURT: Your l e t t e r  of March dth., 2001, j.s 

ad,d,ressed. to EPA, the  Attorney General-, cer ta , in  A 6 s i s t a n . t  

Attorney Generals, and other  EPA off j.ch3.s. What are you 

hoping to accomplish by send.ing t h i s  infoxm,a.tion? 

MR. BTLOTT: A couple t,h,in,gs, Y o u r  Honor. 

First of all, l e t  me address something th.ai: 

Mr. Tj.nn.ey sa . id  here a.bout the pu,rpoee of t ha . t ,  purpose of 

that- l e t t e r  a.s required under t h e  federal  statu, tes.  I 

think Mr. Tinney bas m.ischa.racterj.zed, frankl-y, whar is 

reqi-lj-xed, by t h e  notice requirements under  the  fedeta,l  
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the in.sj.nua.tion that w e  intend to was simply fal-se. We 

have no intention o€ doing that. 

As y o t l f l l  Bee from, our submission, the  on ly  party 

tha t  has been actively comrnu.n.j.ca,tin,g with t h e  m,edia 

dj-rectly is Dugont. And, in fact, one of the  things w e  

c i t e  in OIJX, i n ,  ou,r papers, Your Honor, i s  tha.t one of t h e  

partlcula,rl.y authorized forms of npeecli by am a , t to rney  is 

when .  y o ~ , ~ x e  8end.j.ng information out d i r e c t l y  to respond to 

information that, the other side h,a.s put out 1:o the m,edia.. 

And in this case, Dupont has worked direct ly  with. 

its counsel 4 t h  the Lubeck Piiblle Water Dis t r i c t  t o  d,ra.ft  

'a l e t t e r  that went oiit a,s a mass mail ing to a l l -  of t h e ,  all 

of the, all of the c1xrren.t cu,storners o f  the Lubeck Publ-ic 

Water D i s t r i c t .  

THE COURT: 3; think we talked about tha t ,  clis l a s t  

time we gathered together. 

MR. RILOTT: That informatj-on is o i ~ t  there, Y o u r  

Honor. We have not had any communications w i t h  the media. 

THE COURT: What's the - -  let me go hack to 

Mr. Tinney. 

Mx. Tiriey,  what can you tel-I. me t h a t  would. t a l k  

me i n t o  the  idea ,  that there is a oubstantial 1.ikel-ihood 

that sending this l e t t e r ,  which is what yoii compl-ah of, 

w i l l .  s u b s t a n t i a l l y ,  result i n ,  a substant ia l  l i k e l i h o o d  !:hat 

you will be unable to get a f a i r  trial.? 

Kris Thayer
345fi789I- 01 1.12131.4As y o t l f l l Bee from, our submission, the only partythat has been actively comrnu.n.j.ca,tin,g with t h e m,ediadj-rectly is Dugont. And, in fact, one of the things wec i t e in OIJX, i n , ou,r papers, Your Honor, i s tha.t one of t h epartlcula,rl.y authorized forms of npeecli by am a,ttorney iswhen. y o ~ , ~ x e 8end.j.ng information out d i r e c t l y to respond toinformation that, the other side h,a.s put out 1:o the m,edia..And in this case, Dupont has worked directly with.its counsel 4 t h the Lubeck Piiblle Water District t o d,ra.ft'a l e t t e r that went oiit a,s a mass mailing to a l l - of t h e , allof the, all of the c1xrren.t cu,storners o f the Lubeck Publ-icWater D i s t r i c t .
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MR. TIMNEY: Okay, eir. Niimber one i.8 t h e  

potential. to influence and. t a i n t  the minds of a, j u r y  if 

this becomes public, it is in the press, and w i l l .  be in the 

Pwke-mburcr Sentinel and wherever e1.a~ the jury pool, you 

know, may come from. I think i t  will. clearly set the stage 

t ha t  a huge intennational ehemlca.1. compa,n.y has, qiJ,ote, 

fabrica.ted test r e s u l t s  dealing w i t h  drinking water and. 

w i l . 1  impair the abi1.ity to, to seat a. fair and. impa.rtia1- 

j u.ry - 

The second thing is the  attempt t o  influence and 

ad,vocate the regula,tory agencies ac t ions  t h a t  b.a,ve nothing 

to do w i t h  t h e  claims in t h i s  case; to revoke perm,its for  

the I.a,nd,fj.l.l, to cease and d . e s i s t  the  manufacturing process 

at the Wa.ehingi:on Worka, to cause remedial actf0n.e to be 

talccn.. A l l .  of t h e  things t h a t  a t e  in, those fetters, you 

Icn.ow, they' re self-evident by the  Language itself ,  

And a,s to the FPA mcethg tomorrow, this is j u s t  

another farim w h e r e  1: would assert that Mr. B i l . o t t  will 

intend. to use f o r  f u r t h e r  leverage fn t h i s  caae. 

Tomorrow's m.eetlng fs a. s ign i f i camt  and. techn.ica.1 meeting. 

It d.eal-s with a chem.ica.1- that A-E not i n  t h i s  ca6e. Xt 

dca1.s w i t h .  a chemical- called PFOA. It's a 3-M man.i,J,fa.ctured. 

chernj.ca.3.. It has nothing to d,o with this case-  It's a 

totally different chemical compound. 

THE COTJTT: When is t h i s  c a . ~ e  scb.ed.ul.ed f o r  
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MR. TINNEY: Lt's schadiJ.led f o r  t r i a l  October of 

t h i s  yeaz, Y o i n  Honor. 

And an. effort to get the EPA then to - -  this 

cb.ern.j.ca1, PFOA - -  C - 8  i8 a mnregulated chemical-. ~n 

effort to, to f.nfl.u,ence and persuade the EPA to regu.l-ate 

RFOA wou1.d be a substankia.1 prejudicial thing to Dupont to, 

to t h e  t r i a . 1  of t h i e  case, to a faJ-r and impar t ia l  t r i a l .  

And the - -  clea.rly if there w a 6  a,n EPA cease and, 

desist order t ha t  we have to stop using C-8  in our 

ma.nufactiixing process between R.OW and the  tr ial- ,  the impact 

of tha t  would, would be catastrophic. You cou1.dn't - -  t h a t  

would be everywhere. The p l a n t  woul-d. shut down. And., G O ,  

it wou3.d. be perceived. t ha t  waB because - -  

THE COURT: Then y ~ u  would he asking me not to 

allow a c i t i z e n  to ma.ke a. cornplajmt to a. federal agency 

with j u r i s d i c t i o n  to determine th.a.t . 
MR. TINNEY: Your Honor, we're not ta1kin.g about 

a citizen here. We're ta.l-king about a pa.rty 1.d-tigant. 

And - -  
THE COURT: They're stF1.1. cftizens. 

MR. TINNEY: But, they've chosen to bring t h e i r  

claim,s in this cour t .  And, it would be no more fair, you 

know, f o r ,  for any p a r t y  to go to a. regul-atory agency and 

try to bring extrafud.icial  regu.1-a.tory, remedial. cea,se and. 

Kris Thayer
1.5I. 6173.8192021THE COURT: Then y ~ u would he asking me not toallow a c i t i z e n to ma.ke a. cornplajmt to a. federal agencywith j u r i s d i c t i o n to determine th.a.t .MR. TINNEY: Your Honor, we're not ta1kin.g abouta citizen here. We're ta.l-king about a pa.rty 1.d-tigant.And - -THE COURT: They're stF1.1. cftizens.
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copy of the, OZ the d , r a f t  l e t t e r  of November o f  2000 that 

w a . s  in t h e  record,. 

THE COURT: Y o i i ' r e  saying thl-s is a, differenk 

letter. 

MR. TINNEY: It'a a d i f f e r e n t  letter. And f'13. 

hand up a c1ea.n copy of it and the Court and your c l e r k  c a n  

see that  there I s  a trcmendoue amount of new m,aterj.al 

that's added to the March 6th letter. 

THE COURT: AJ.1 r igh t ,  I: not persuad.ed t h a . t  

there is a siibstantial. likelihood. that the ext ra judic ia l  

comments identified by the defendant which it, anticipates 

being made by this letter and in. complaints to governmental- 

agencies w o u M  prejudice Dupont'c r ight  and itn ability to 

have a fair trial or prohib i t  t b . k  C o u r t  or preju.dfce this 

C o u . r t ' g  ability to conduct; a f a i r  trial in. this case. 

I w o i ~ l d  note that  the case i s  set for tr ial .  m o r e  

chan s i x  months from this da.te.  3: would also note that  

while I think this is properly more l i k e  a motion fo r  

protective order, if 1 were to treat it. as f:fl.ed a s  a 

mot ion  for reatrainin,g order  or injunct ion,  I wou,J.d note 

t h a t ,  there is a substantial public Interest in citizens 

being al.l-owed to p e t i t i o n .  t he i r  governmmt and to file 

comp1.a.in.t~ with appropriate agencies as, as they see fit. 

Moreover, I'm not persuaded that, the  d,efcn,da.n.t in 

thir c a ~ e  has s h o w n  any i r r epa rab le  lnaxm that, w o u l d  as r i se .  


