IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA

JACK W, LEACH, et al,,

Plaintiffs,

CIVIL ACTION NO. 01-C-608
(Judyge Hill)

E. 1. DU PONT DE NEMOURS AND COMPANY.
¥ Delaware corporation, :

Defendant.

ORDER GRANTING PLAINTIFFS’ SECOND
MOTION FOR SANCTIONS AGAINST DUPONT

On Apri] 18, 2003, came Plaintiffs, by their counsel, Robert A. Bilott, Larry A, Winter, and
R Edisen Hill; Defendunt E. L. du Poar de Nemowrs and Company ("DuPont”), by its counsel,
Laurence F. Janissen, Stephen A. Fennell, Diana Everent, and Heather 1 leiskell Jones; and Defendant
Lubéck Public Service Nistrict, by its counsel, John R. McGhee, for a hearing on Pluintiffs’ Secand
Motion for Sanctions Against DuPont. As explained below, the Court hereby. GRANTS Plaintiffs’
Second Morion for Sanctions Against DuPent.

The Court, having considered the pleadings and filings of the parties in support of and in
opposition to Plaintiffs’ Second Motion for Sanctions Against DuPony, includiag the resuits of the
deposition of Gerald R. Kennedy and having taken under further advisement and consideration the

arguments and representations of counse] duting the July 16,2002 and April 18, 2003, hearings on

this Motion, hereby FINDS as follows: q/%NTER k
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1., NuPont violated this Court’s February 1, 2002, Order by failing 1o producc all
dacumené responsive to Plaintiffs’ outstanding document requests within twenty (20) days.

2. DuPont violated this Court's April 4, 2002, Order giving DuPont untl Apnl 19,2002,
to complete document production, which included this Court’s specific warning that if its document
producrion was not completed by April 19 "app:upriit: sancrions will be irnpcsa;l on DuPont.”

3. While Plaintiffs’ Second Motion for Sanctions was pending, DuPonl acknowledged
in a letter 10 the Court dated July 2, 2002, that Gerald R. Kenncdy, DuPont's l#ad toxicologiston C-2
issues, had destroyed evidence relating to C-§ while Plaintiffs’ discovery requests for that evidence
were pending.

4, DuPont, without adequate justification or excuse, engage:d in spoliation of evidence
through M: Kennedy’s destruction of written and ¢lectronic documents as described in parugraph
3 above, and has continued to produce thousands of pages of historic C-8 documents after
August 16,2002, despite this Court’s August 8, 2002, Order that DuP'ont c'c'rtify that it had produced
all responsive historic C-8 ciocuments by no later thaa August 16. 2002.

Upon careful consideration and balancing of the v :s.riuus equitable considerations and factors
addressed by the parties and their pleadings, .ﬁ!'mg':. and oral argument co nce-m‘ing the context and
-nature of the conducr at issue, along with the poiential and actual prejudice to Plaintitts trom such
conduct and the evidence in the record to date relating to Plaintiffs’ proposed sanctions. as clarified
during oral argumeat on April 18, 2003, the Cowrt hereby CONCLUDES that the monetary
sanctions requested by PlaiatifTs, in additjup 1o the negadve inference jury instruction thai this Court
previously ruled would be provided at trial, are fair, equitable, and appropriate as sancrions under

Rule 37 of the Wesr Virginia Rules of Civil Procedure, and are heredy GRANTED. Consequently,
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Kris Thayer
4. DuPont, wirhoui iidcquatr jusrificatioii QI cxcusr;, rayryd in spoliaion of evidence
duough Mr. Kennedy's desrructinn nf winen and electronic ducurncnts as described in parngraph
3 above, and ha, continued to produce thousands of pages a i his~onc C-8 Jocumenrs after
~ u s u s t 16,2002, despite rhit Cow's August 8,2002. Order thu~ DuPonr cirtify that ir had produced
dl responsive historic C-8 docments by no later thorr AU~USK 16.2002.
Upon careful cnnsidarahn and balancing of the sriuus rquirable considemions and faclor!:


itis h:reb§r ORDERED thut DuPonl shall pay the attarneys foes. costs and cxpensces reasonably

incurred by Plaintiffs in addressing and bringing 1o the Court’s attention DuPont's viclations of s

discovery ubligutions, including violations of the Court's February 1, 2002, April 4, 2002, and

August 8, 2002 Orders. Plaintiffs shall submit to the Court an affidavit identifying the total amount

of allomeys fees, costs, and expenses to be paid by DuPont.

DuPont excepts and objects 10 the Court’s rulings herein.
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Gerald . Rapien

Robert A. Bilon

TafT, S1Ei1iNvs & HOLLISTER LLP
425 Walaur.Street, Suite 1800

Cincinnat. OH 45202-3957 . e
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Larry A, Wiater (WVSD #4094)
WINTER JOHNSON & HILL PLLC
P.O. Box 2187

Charlesion, WV 25328-2187
304-345-7800

Counsel for Plaintiffs
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