
IN THE CTRCUTT COURT OF WOOD COUNTY, WEST VYRGINIA 

JACK W. LEA-, e l  PI., 

Plaintiffs, 

v. C M L  ACTION PO. 01-C-668 
(Judlbr €?ill, 

E. 1. DU PONT DE NEMOURS AND CO'MPASY- 
Y Delaware corporation, 

Defendant. 

ORDER GRANTUVG PLAZFITXFFS' SECOND 
INSTADUPOW 

O n  April 18,2003, CMC Plainriffs, by their cbunscl, Roben A. Edm, Limy A, Winter, and 

K. Edban Hill; Defendrnl E. I. du Pone de Nemaurs and Company ("DuPont"), by its co~nscl, 

LaurcriccF. Jawsen, Stephen A. FcrrerclI. DianaEverect, uadHcather 1ltIskcll Jones; and Defendant 

Lube& Public Sewice f%kricl, by its oounscl, JobnR. McGhcc, for a hearing on PlainiitTs' Second 

Moiion for Sanctions Against DuPonl. As explained below, the C o w  hereby, &ANTS Plainriffs' 

Second Madon for Sanclians Against W a n t .  

The Court, haviag considmd the pleadings and lilinys crf the pmics io support of and b1 

opporitiou'to Plainrim' Second MOUOD for Sancaons Against DuPoni, includiczg the results of rhc 

dcposition of Gerald R .  Kennedy and hvhg ?&en under h d ~ a r  ~dvisement and consideration the 

agumcnts and rcprescnradons of counsel during the July 16,2002 and April 1 8,2003. hcarings on 

this Moriaq hereby FINDS as folbvs: 
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1.1 DuPoni violated this Ccuit's February 1, 2002. Order by failiny 10 produce all 

to complete documcnt production, Whichincludedthis COUK'S specific warning that if its documcm 

producrion was not complercd by April 19 ''appHaLe sanctions Will bc imposad on DuF'ont." 

3 .  . While Plaintiffs' Second Motion for SIsncrinns was pending. DuPont acknoulcdgcd 

in a letter forhe Court dated July 2,2002, that Gerald R. Kmncdy,DuPont's lead toxicologist on C-8 

issues, had destroyed cvidews nlaung to C-8 while PlakKiffS' diacovey requcns for tiat cvidcnce 

were pending. 

4. DuPont, wirhoui iidcquatr jusrificatioii QI cxcusr;, rayryd in spoliaion of evidence 

duough Mr. Kennedy's desrructinn nf winen and electronic ducurncnts as described in parngraph 

3 above, and ha, continued to produce thousands of pages a i  his~onc C-8 Jocumenrs after 

~ u s u s t  16,2002, despite rhit Cow's August 8,2002. Order t h u ~  DuPonr cirtify that ir had produced 

dl responsive historic C-8 docments by no later thorr AU~USK 16.2002. 

Upon careful cnnsidarahn and balancing of the v sriuus rquirable considemions and faclor!: 

addressed by the prnias and their pleadings, f i l ins .  and oral argument concerning rhc wniczt and 

nature ofthe conducr at issue, along With fhc potential and actual prejudice to Ylaintifls from such 

conduct and the avidence in h e  =cord to due relating LO Plaintiffs' proposed sanqions. as clarified 

d h n g  oral argwrcar on April 38, 2003, the C o w  hereby CONCLUDES tha tbz monetary 

sanctions rcquer~d byPl&rif€s. inaddidon LO thc negative inference juy insrrucdun thw this Coun 

prevjou~~ly ndrd would k provided st trial, am fair, cquicablt, and appropriate as sanctions under 

Rule 37 of rbc Wcsr Virginia R J e  of Civil Procedure, and are hereby GRANTED. CQrulqubTdy, 
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Kris Thayer
4. DuPont, wirhoui iidcquatr jusrificatioii QI cxcusr;, rayryd in spoliaion of evidence
duough Mr. Kennedy's desrructinn nf winen and electronic ducurncnts as described in parngraph
3 above, and ha, continued to produce thousands of pages a i his~onc C-8 Jocumenrs after
~ u s u s t 16,2002, despite rhit Cow's August 8,2002. Order thu~ DuPonr cirtify that ir had produced
dl responsive historic C-8 docments by no later thorr AU~USK 16.2002.
Upon careful cnnsidarahn and balancing of the sriuus rquirable considemions and faclor!:



ir is hrrebi ORDERED th~L DuPOril shall pay the anarncys fccs, costs and cxpcnsss reasonably 

Allgut 8,2002 Orders. Plaintiffs shall submit to the CQUTI yn affidavit iQnrif$'ing the toul amount 

of atm-ncys fccs. costs, and expenses to be paid by DuPonr. 

DuPonr cxccpts and objects IO thc Court's rulings he.rcin. 
n 
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